


ow we a 


8 
3 


03 
55 
47 


89 








January, 1910 


EDITED BY 
ARTHUR W. SPENCER 








Mr. Justice Lurton 





Appeals in Lower Courts 





Advice for the Law Student 





Congress and State Liquor Laws 





The Crisis in England 








PUBLISHED MONTHLY BY 


THE RIVERDALE PRESS, C. A. W. SPENCER, President 
BROOKLINE, BOSTON, MASS. 


PRICE 25 CENTS $3.00 A YEAR 






































LATEST LEGAL AUTHORITIES 








WIGMORE’S 
POCKET CODE OF EVIDENCE 











A condensed treatise of the existing rules of Evidence for re-perusal and 
ready reference in crucial moments of trial. Arranged with sectional references 
to the monumental five-volume treatise of ‘Wigmore on Evidence,” to facilitate 
detailed illumination, and printed on a superior quality of thin paper with alternate 
blank leaves to receive the personal annotations of the careful practitioner 
who desires to keep up with the course of judicial decision, and to preserve his 
knowledge in accurate and ready form for prompt usage. 

A POCKET CODE OF THE RULES OF EVIDENCE IN TRIALS AT LAW. 
By John Henry Wigmore, author of ‘‘Wigmore on Evidence.” Handsomely 
bound in black morocco, with flexible covers, to carry conveniently in the 
pocket for handy use. Price, $4.00 net. 











MACOMBER 
ON THE FIXED LAW OF PATENTS 











If you look in this work for the answer to a question of patent law upon which 
a court of last resort has passed judgment, you will find it, and know it is fixed 
law, what court announ it, who wrote the opinion, on what citations the ruling 
was founded, whether any member (and who) dissented. 
The arrangement is such that a point of law may be located generally, and 
found specifically without undue waste of time. The classification and arrange- 
ment are the result of actual practice. The references are to all of the standard 
reports, and no rule is stated on the authority of a court of original jurisdiction, 
as law by adoption is not fixed law. 
Lawyers in general practice are finding this new treatise of especial value. 

THE FIXED LAW OF PATENTS, as established by the Supreme Court of the 
United States and the nine Circuit Courts of Appeals. By William Macomber. 
8vo. 1060 pages. Law canvas. $7.50 net. 











WOODMAN 
ON TRUSTEES IN BANKRUPTCY 


Written by one who has had experience in bankruptcy practice, this 
book deals in detail with the rights and duties of trustees, and contains statements 
of cases and copious excerpts from opinions. 

UDGE CLARENC 3 3 “he law 

— aC gnancs Hata. of the Dpited States District Court, says: ‘Every lawyer practising in 

A TREATISE ON THE LAW OF TRUSTEES IN BANKRUPTCY. Containi 
the National Bankruptcy Act of 1898, as amended, the General Orders an 
ban Forms. By Albert S. Woodman, of the Maine Bar. 8vo. Law canvas. 

.50 net. 


LITTLE,BROWN & CO., Publishers, 34 Beacon St., Boston 


























It will be mutually helpful if Taz Green Baa is mentioned when writing to advertisers. 











THE GREEN BAG 


PUBLISHED MONTHLY BY THE RIVERDALE PRESS 
CHARLES A. W. SPENCER, President and Treasurer ARTHUR W. SPENCER, Vice-President 


HARVARD AND KENT STREETS, BROOKLINE, BOSTON, MASS. 





CONTENTS FOR JANUARY, 1910 


FRONTISPIECE — HON. HORACE H. LURTON OF NASHVILLE, TENN. 


MR. JUSTICE LURTON . : , , : ; : : : , ee 
REFORM OF THE APPEAL SYSTEM | IN LOWER 

COURTS : : 2 ‘ ; ; Judge Henry T. Lummus . 2 
THE BAR AND THE YOUNG MAN . : : .  Shearon Bonner 
THE DILEMMA (Verses) ; ; . : Daniel H. Prior . - —. 
WHAT LEGISLATION BY CONGRESS IS DESIRABLE TO GIVE 

EFFECT TO STATE LIQUOR LEGISLATION? Frederick H. Cooke , . 10 
THE LAW AND THE LADY . ; : ; é Frederick G. Fleetwood > 
THE MEANING OF A RARE LEGAL FORM . . Dean William Draper Lewis 13 
THE CONSTITUTIONAL CRISIS IN ENGLAND : ‘ ; ; . 14 
SAMUEL JOHNSON (Sonnet) ; : ; : es R. | Blythe ; : - 
THE STANDARD OIL DECISION AND THE SHERMAN ACT . . : ; 
REVIEW OF PERIODICALS . ‘ ‘ ‘ Z ; : : . ; , : a 
REVIEWS OF BOOKS A : : : ‘ ‘ . a e: ‘ é . ; . 33 
LATEST IMPORTANT CASES P ‘ , : . , é ‘ ‘ ? ; . 40 
THE EDITOR’S BAG : ; . ; ; ? - : ‘ ‘ . : . 45 
THE LEGAL WORLD . F . ot 


Important Litigation — lngortant Legislation os . eemeel— Bar Aenetie- 
tions —Miscellaneous — Necrology. 





EDITORIAL DEPARTMENT.—The editor is glad to examine manuscripts, preferably 
typewritten, suitable for the GREEN BaG. All contributions should be accompanied by 
stamps, to insure return of MSS. not used. 

SUBSCRIPTIONS.—$3.00 a year, to any part of the United States. 25 cents a number. 
Subscriptions can be sent at any time and will begin with the current issue unless otherwise 
specified. Failure to receive first copy or any unusual delay should be reported at once to 
the publishers. 

FOREIGN RATES.—To any of the foreign countries included in the Universal Postal 
Union, the subscription price of the GREEN BAG is $4.00 a year, postpaid. To Canada, $3.50. 

CHANGE OF ADDRESS.—Change of address should reach us not later than the 15th of 
the month prior to the date of publication, in order to insure receipt of the current magazine. 

ADVERTISING RATES.—$25.00 per page; $12.50 per half page; $7.00 per quarter page; 
less than one-quarter page, 124 cents per agate line, each issue. Fourteen lines to the inch, 
eight inches to the column, two columns to the page. Discounts (for time but not for space), 
3 mos. 10 per cent, 6 mos. 25 per cent, 12 mos. 334 per cent. Copy should reach us by the 
15th of the month preceding date of issue. 





Copyright, 1909, by The Riverdale Press. Entered at the Boston Postoffice as second-class mail matter. 














The Green Bag-— Advertising 














Verbum Sapienti 


A matter of Vital Concern to the 
Legal Profession in the United 
States will be presented in the 
next issue of the Green Bag. 
Every Progressive Lawyer and 
Judge should read of an Epoch- 
Making National Movement in 
the enlarged February Number. 


Orders Should be Sent in Early 











>. eee ae oe ae oe oe ae on oe ae om ee ow we oe athe ae PeaPeaMeaMaPata ate aie ao. ae eae ae ae ae ae oe oe Oe Oe ae ae ae Oe Oe Ot Oe ee Oe Oe Ot Oe ee Oe ee ty ae 





GREEN BAG Vol. XX] 


COMPLETE IN ONE VOLUME 


Bound in Half Morocco. ; ‘ $4.50 
Bound in Green Buckram ‘ . 4.00 
Unbound. . 7 5 P , 3.00 





Subscribers sending us Complete Files in good condition for exchange 
for Bound Volume will be credited the full subscription price 





A limited number of copies of back numbers of 1909 can be supplied 
at the regular price—25 Cents 





Subscription for 1910 should be sent to the publishers 


THE RIVERDALE PRESS 


BROOKLINE BOSTON, MASS. 











ieketetetetatteRatokektetetotekoneketeronek 2 OKSKEXUNNENSREN oneness 





The Green Bag— Advertising 









Se ae ae ae ae Oe oe ae Oe Ot Ot Oe Oe Oe Oe Ot Oe Oe Oe Oe Oe Ot OS Ot OS Ob OF Ot Ot Ot OS Oe S Ob Ot Ot OS OF Oe OS Ot OF OS OS OF OF OF Oe OF Ot Ot Ot OF Oe Se Oe ee 





1909 SUPPLEMENT 


to the 


U.S. COMPILED STATUTES 190! 






This is a Cumulative Supplement taking the 
place of the Supplement of 1907 and containing 


(a) The General Laws of the 57th to 60th Congresses, and the extra 
session of the 61st Congress, arranged in the order of our 
Compilation of 1901. 

(b) Annotations explaining fully the relation of the Amendments and 
new legislation to the older statutes. 

(c) Cumulative index and tables. 

Matters which excluded from the text by their temporary nature are 

referred to liberally in the notes. 


1 volume. Buckram or Sheep binding. $7.00 delivered 















The U. S. Compiled Statutes 1901 


(3 vols. $18.00 delivered) 
and the 









(1 vol. $7.00 delivered) 
Show all the General Laws of the United States Now in Force 
Complete to date, $25.00 


WEST PUBLISHING COMPANY 


New York St. Paul, Minn. Chicago 





ORDER FORM 


WEST PUBLISHING CO., St. Paul, Minn. 
Gentlemen: You may send 1909 Cumulative Supplement, 






binding not 
wanted. 


one volume, $7.00 delivered. Bound in { oe ' Strike out 






1909 Cumulative ee 


[do ee 60 60 60 Oe 6S OO 00 OP OF Oe we oe oe oe OO SO OS WS OO OS Oe we Oe Oe Oe Oe SOS OS OS Oe Oe Oe ee oe wt ae ae oe ee oe ae ae 
~—< ee me ae oe oe oe et ae ee 


It will be mutually helpful if THz GegEn Bag is mentioned when writing to advortisers. 




















a 














The Green Bag— Advertising 





10870 


A $100 Typewriter 
for 17 Cents a Day 


Please read the headline over again. Then its tremen- 
dous significance will dawn upon you. ne : 

An Oliver Typewriter—the standard visible writer— 
the $100 machine—the most highly | — eee typewriter 
on the market—yours for 17 cents a day! : 
_ The typewriter whose conquest of the commercial world 
is a matter of business history—yours for 17 cents a day! 

The typewriter that is cvnipgee with scores of such con- 
veniences as “The Balance Shift”—“The Ruling Device” 
—“The Double Release”—* The Locomotive Base”—“The 
Automatic Spacer”—“‘The Automatic Tabulator”—“The 
Disappearing Indicator” — 
“The Adjustable Paper Fin- 

ers”’—‘‘The Scientific Con- 
ensed Keyboard”—all 


Yours for 17 Cents 
a Day! 


We announced this new 
sales plan recently, just to 
feel the pulse of the people. 
Simply a small cash tay 17centsaday. That 
is the plan in a nutshell. ie 

The result has been such a deluge of applications for 
machines that we are simply astounded. 

The demand comes from people of all classes, all ages, 
all occupations. 

The majority of inquiries has come from people of 
known financial standing who were attracted by the 
novelty of the proposition. An impressive demonstration 
of the immense popularity of the Oliver ‘po, 

A startling confirmation of our belief that the Era of 
Universal Typewriting is at hand. 


A Quarter of a Million People 
are Making Money with 


OLIVER 
Typewritér 


The Standard Visible Writer 


The Oliver Typewriter is a money-maker right from the 
word “go”! Soeasyto run that beginners soon get in 
the “expert” class. Harn as you/earn. Let the machine 
pay the 77 cents a day—and all adove that is yours. 

Wherever you are, there’s work to be done and money to 
be made by using the Oliver. The business world is call- 
ing for Oliver —- There are not enough to supply 
the demand. eir salaries are considerably adove those 
of many classes of workers. 


*¢ An Oliver Typewriter in Every Home! ’”’ 


That is our battle cry today. We have made the Oliver 
supreme in usefulness and absolutely indispensable in 
e 





business. Now comes the conquest of the home. : 

The simplicity and strength of the Oliver fit it for 
family use. It is oming an important factor in the 
home training of young people. An educator as well asa 


mone: er. 
Our new selling plan puts the Oliver on the threshold of 
every home in America. Will you close the door of your 
home or office on this remarkable Oliver opportunity. 
Write for further details of our easy offer and a free 
copy of the new Oliver catalog. Address «wip 


THE OLIVER TYPEWRITER CO. 
69-71 Federal Street Boston, Mass. 





Tammany’s Chieftain 


CROKER 
Tried for Murder ? 


NDEED, and acquitted in triumph. You sit 
enraptured under the spell of his brilliant law- 
yer’s eloquence as you read 


CLASSICS OF THE BAR 
By 
State Senator Alvin V. Sellers of Virginia 


The book contains stories of famous jury trials 
and a compilation of court-room masterpieces 
that you will find more fascinating than fiction, 
and read till the evening lamp burns low. It has 
been termed ‘‘an intellectual mint julep.” You 
hear the Orator Beach, before a jury, lash without 
mercy Henry Ward Beecher in the damage suit 
against him for leading another’s wife astray, and 
you hear the brilliant Tracy in the minister’s de- 
fence. You listen to Delmas in the Thaw case as 
he pictures Evelyn’s journey along the primrose 
path. You hear the South’s greatest orator 
Prentiss before a jury in Kentucky’s greatest mur- 
der trial. You hear Susan B. Anthony’s dramatic 
response to the Court that condemned her. You 
hear Clarence Darrow and Senator Borah in the 
trial of Haywood. You hear Russell pleading for 
O’Donnell, the Irish martyr. You hear Merrick 
in the trial of Surratt for the murder of Lincoln; 
and you stand with the mighty Voorhees as he 
invokes the unwritten law and for two hours 
pleads for the acquittal of a fallen sister’s brother, 
who had killed the one that ‘plucked a flower 
from the garden of honor and flung it away in a 
little while withered and dead.” You listen to 
Ingersoll defending the client ‘‘with an intellectual 
horizon and a mental sky.’”’ You hear Seward, 
James Hamilton Lewis, Senator Rayner and many 
others at the very pinnacle of oratorical endeavor 
—before a jury pleading for human life and 
human liberty, 

It has required years to gather these classics, 
many of which are very rare and cannot be found 
elsewhere. The real temple of oratory has at last 
been invaded, and you revel with genius around 
an intellectual banquet-board, and see in graphic 
pictures the loves, hopes and shattered romances 
that have swayed the destinies of historic charac- 
ters. 

The book is something new, original, unique; is 
illustrated, strongly and handsomely bound; con- 
tains more than 300 pages, and for a limited 
time is sent, prepaid, at Special Introductory price 
of two dollars. 


CLASSIC PUBLISHING CO. 


Department G. B. BAXLEY, GA 





It will be mutually helpful if THz GREEN Bag is mentioned when writing to advertisers. 














a an + a nnrnmnenetwonowmaginodkeeiiostoweMwM** Own .*"& @O mt Ak oO feupragd ogsh Bridge a | 














a 











HON. HORACE H. LURTON, OF NASHVILLE, TENN. 


NOW ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE 
UNITED STATES, SUCCEEDING JUSTICE PECKHAM 


FORMERLY JUDGE OF THE UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


(From a photograph by Brown Bros., New York ) 





4 
A 
i 





The Green Bag 








Volume XXII 


January, 1910 


Number 1 








eL8279 


Mr. Justice Lurton 


R. JUSTICE LURTON, whose 

presence now adds to the dignity 
of the United States Supreme Court, 
is the fourth Confederate soldier to 
be raised to the bench of our highest 
tribunal, the other three having been 
Justices Howell E. Jackson, Edward 
D. White, and L. Q. C. Lamar. It 
would never be suspected from his 
springy step and infectious laugh that 
he is the oldest man who ever took a 
seat there. While he has white hair 
and moustache, he shows no other 
signs of age. In purity of character, 
in legal ability, in social charm, he has 
qualifications for the office which could 
not possibly be surpassed in a younger 
man. 

Objections have of course been made 
to Mr. Justice Lurton’s age by those 
who call attention to the fact that 
Justice Story was made a Supreme 
Court Justice at the age of thirty-two, 
and the majority of those appointed 
to the Court have been between forty 
and fifty years old. But unlike some 
former appointees, he is fitted to enter 
at once upon his new duties. He is 
also in possession of full vigor, and it 
has been well observed that if he 
lives to perform active duty for twenty 
years more he will not be so old as 
Chief Justice Taney was when he died. 
Any departure from those traditions 
which have made our highest tribunal 
the more impressive because its wisdom 


is suffused with the glow of life’s sunset, 
would be most regrettable. The follow- 
ing verses were not inaptly quoted by 
the New York Commercial :— 


Cato learned Greek at eighty; Sophocles 

Wrote his grand (£dipus; and Simonides 

Bore off the prize of verse from his compeers 

When each had numbered more than four- 
score years; ae 

Goethe at Weimar, toiling to the last, 

Completed ‘‘Faust’’ when eighty years were 
past. 

These are indeed exceptions; but they show 

How far the gulff-stream of our youth may 
flow 

Into the Arctic regions of our lives” 

Where little else than life itself survives. 


Judge Lurton possesses a quick per- 
ceptive faculty and keen reasoning 
powers, which render his opinions close, 
broad, exact, and logical. His decisions 
are marked by sagacity, diligent re- 
search and learning. President Taft’s 
statement that he is entirely satisfied 
of his impartiality in dealing with every 
subject connected with capital, labor, 
and the ‘“‘trusts,’”’ may be accepted as 
conclusive. 

Chief Justice W. D. Beard of the 
Supreme Court of Tennessee, at the 
farewell banquet in Nashville, December 
23, remarked that Judge Lurton’s ‘‘ap- 
pointment was a recognition of his 
ability as a jurist. He will be the peer 
of the most learned man, the most 
profound jurist, upon the greatest tri- 
bunal in the world.” 
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Reform of the Appeal System in Lower Courts 


By Henry T. Lummus 


HERE the higher courts do not 
sit continuously, the community 
has always felt a need of magistrates 
before whom persons charged with crime 
may receive a preliminary examination, 
and by whom bail may be fixed for the 
appearance of defendants in some court 
of competent jurisdiction. In most 
states justices of the peace have long 
been entrusted with these judicial or 
quasi-judicial functions. 

The next step was to give these jus- 
tices of the peace jurisdiction over the 
smaller criminal and civil cases, in the 
hope that such cases might be disposed 
of without taking up the time of a real 
court. In the rural districts, at least, 
it was difficult, if not impossible, to 
find any sufficient number of persons 
possessed of the necessary learning and 
discretion, who would trouble themselves 
with hearing small cases for the petty 
fees allowed. The justices of the peace 
in general were not fit for the exercise 
of judicial functions, and therefore a 
complete right of appeal was given 
which wiped out the finding and the 
sentence or judgment as well. 

This plan worked satisfactorily in the 
days of our grandfathers, before our 
cities became filled up by an influx of 
people from the four quarters of the 
world. The number of criminal cases 
arising in a homogeneous rural popula- 
tion is usually small, and the higher 
courts in the early days had ample time 
to attend to them all on appeal. In 
civil cases the time of magistrates, 
lawyers, parties, and witnesses was not 
very valuable; and even if the trial 
before the justice of the peace was 


wasted, a trial before the court and jury 
speedily settled the matter. At any 
rate, a final trial before any judge with- 
out a jury in a common law action was 
unknown, in Massachusetts at least, untli 
1857, and the system of appeals from 
justices of the peace was considered a 
necessity. 

Municipal or police courts have long 
been established in practically all cities, 
and in many suburban or rural dis- 
tricts. When they were first estab- 
lished in the place of justices of the 
peace, the legislators were unprepared 
to make any great step forward, and 
therefore made the findings, sentences, 
and judgments of these courts subject 
to the same complete right of appeal. 
As our cities became congested with 
people of every race, speaking every 
tongue, there came, as a natural result, 
a great increase in every crime, from 
violation of city ordinances to murder. 
The municipal courts came to deal with 
many thousands of cases every year. 
So far as the question of sentence is 
concerned (and that is the only question 
in the great majority of the smaller 
criminal cases) a competent local court, 
with experience in the community, ought 
to be and is a better judge than any 
higher court can be. Yet a sentence is 
obliterated by an appeal, even where 
the defendant has entered a plea of 
guilty. The decisions of a lower court 
in favor of defendants in criminal cases 
are final; its decisions against defend- 
ants are always subject to appeal. Unless 
the lower court errs constantly and out- 
rageously in favor of criminals, a large 
number of cases will go up on appeal, 
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choking the higher court, and causing 
the prosecuting attorneys to take almost 
any measures to get rid of them. Many 
of the cases are continued, or disposed 
of by the entry of a nolle prosequi or the 
imposition of the minimum penalty. The 
success of one lot of appeals results in 
still more appeals at the next term, and 
causes an increasing congestion of the 
higher court, until at last the prosecuting 
attorneys do not pretend to deal seri- 
ously with appeal cases. The authority 
of the lower courts becomes the subject 
of scorn, and their influence for order in 
the community is ruined. The spec- 
tacle of a solemn trial, ending in a con- 
viction and sentence, turned into a 
mockery not because of any error in the 
proceedings, but merely because a party 
arbitrarily chooses not to abide by the 
result, is what brings the lower courts 
and their authority into contempt, and 
breeds a contempt for law in general. 
In civil cases the appeal system works 
similar evil. Both parties may be, and 
often are, as willing to submit their case 
to the lower court as to any other 
tribunal. If they were compelled to 
elect beforehand between a trial before 
the lower court and a trial before some 
higher court, they would often select 
the lower court. But the present law 
in Massachusetts and in other states 
permits the losing party, after judg- 
ment, to appeal the whole case, both 
law and fact, wiping out the judgment 
of the lower court. Naturally he avails 
himself of this right, in all cases where 
there is any real controversy, and in 
many cases where there is not. The 
higher court on the civil side is choked 
with appeals, and the time spent by 
every one in the lower court is wasted. 
The burden of the appeal system is felt 
especially by the poor, who need speedy 
and inexpensive justice, but find that a 
victory in the lower court means nothing 


but additional and often prohibitive ex- 
pense in trying the whole case again on 
appeal. 

The most obvious remedy for the de- 
fects in the appeal system would be to 
provide for jury trials in the lower 
courts, and to abolish appeals. But jury 
trials are always slow trials, and the 
result would probably be that the lower 
courts would become congested, in civil 
cases at least, as badly as the higher 
courts. In criminal cases the prospect 
of a speedy and conclusive trial by jury 
in the lower court, without the possi- 
bility of appeal, might lead to pleas of 
guilty in many cases that are now 
dragged out on appeal. In large cities, 
where many sessions of the lower court 
are held at one time, a provision for 
juries might hasten the disposition of 
business; in smaller courts juries would 
probably be impracticable. In any case, 
juries in lower courts would involve a 
great increase in expense, and, in Massa- 
chusetts at least, the time is not ripe 
for them. 

It seems clear, however, that relief in 
civil cases could be had by abolishing 
appeals and requiring a party not will- 
ing to abide by the result of a trial with- 
out jury in the lower court to remove 
the case to a higher court before trial, 
giving a bond for costs as a guaranty 
of good faith. Plaintiffs, desiring speedy 
and final trials, would welcome the 
change. Some defendants, seeking de- 
lay at any price, might remove their 
cases. A very few parties might think 
a jury trial presented some advantages 
worth the trouble of removal; though 
in most cases brought in lower courts a 
jury trial is of no great value to either 
party. But the great majority of parties 
if they had to act before trial in order 
to get the case before a higher court, 
would be satisfied to let the case remain 
in the lower court for final disposition. 
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A right to carry law questions to a 
higher court could be preserved without 
any great inconvenience; the existing 
appeal system, which arbitrarily wipes 
out the entire result below, is what 
ought to be abolished. 

In criminal cases two methods are 
suggested. There are three stages at 
which a case may conceivably be re- 
moved to a higher court having a jury, 
in order to preserve the constitutional 
right to a jury trial; (1) before trial, 
(2) after finding of guilty, (3) after sen- 
tence. The existing appeal system per- 
mits the removal to be claimed at the 
third stage. It would seem much better 
to follow the analogy of the plan just 
suggested for civil cases, and to require 
the removal to be claimed at the first 
stage, or else to require it at the second 
stage. If a defendant does not remove 
the case at the required time, the sen- 
tence of the lower court ought to be 
final unless error of law is shown. It 
seems clear, at least, that a defendant 
who is satisfied with a finding of guilty 
ought not to be allowed to wipe out the 
sentence of the court having the best 
knowledge of the needs of the commun- 
ity, if he thinks he has a chance to get 
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a more favorable result, and to appeal, 
merely on the question of sentence, to 
the district attorney and to a court 
having less knowledge of local condi- 
tions. In the great majority of appeal 
cases there is no question as to the 
guilt, and the defendant ought not to be 
allowed to put off the day of reckoning 
while he appeals to several courts in 
succession upon a question of discretion, 
in the hope of finding some court or 
prosecuting officer to his liking. The 
mere fact that the higher court is pre- 
sumed to be superior in quality as well 
as in position is no argument for taking 
all finality out of the rulings of lower 
courts; otherwise the business of no 
court ought to find a resting place short 
of the United States Supreme Court. 

A sound public policy seems to re- 
quire that the action of lower courts 
should be made effective within their 
jurisdiction, however narrow that juris- 
diction may be. The legislative ten- 
dency in recent years to extend their 
nominal jurisdiction, preserving, how- 
ever, the power of parties arbitrarily to 
annul all their judicial acts by appeal, 
encourages disrespect for legal proceed- 
ings and for the law itself.! 





The Bar and the Young Man 


By SHEARON BoNNER, MEMBER OF THE FacuLty oF THE Dattas (Texas) Law 


SCHOOL, AND OF THE TEXAS BaR : 4 


GREAT deal has been written for 

the benefit of the young lawyer; 

but very little, I think, for the benefit of 
the young man who is aspiring to the bar. 
Therefore, I shall devote the larger part 
of this article to what the young man 
who expects to apply for admission 
tothe bar ought to do towards pre- 


paring himself for that ordeal. The 
second part I shall devote to the 
attitude I think the bar ought to take 
toward the young man who is seeking 
entrance. 





1The views of the writer are more | stated in 
a pamphlet entitled, ‘The Failure of the me 
System,” published by the Massachusetts Prison 
Association, Pemberton Square, Boston. 





a 


ee Te se 


























The Bar and the Young Man 


I. THE YOUNG MAN AND THE BAR 


In the first place, every young man 
who can, should, before taking up the 
study of law, have at least one year in 
college. I do not believe that this is 
essential to the making of a good law- 
yer; but, other things being equal, it will 
assuredly enable the one who takes it 
to pass in the race others who have not 
had such an advantage. In the next 
place, when he takes up the study of 
law, he should do so in a law school, and 
in a law school of reputable standing. 
The law school comes ahead of all 
methods I know of. But this article is 
written as much for the young man who 
cannot go to law school as for him who 
can. SoI say again that the law school 
is not essential. It is in the college that 
men give their entire time and study to 
making lawyers of you, men who are 
thoroughly trained and deeply interested 
in their work. But you will find just 
as good teachers in law offices as you 
will find in law schools: the fact which 
offsets this status is that it is very diffi- 
cult to find a practising lawyer who will 
give his time to you. 

But if you cannot go to a law school, 
take up your study in a lawyer’s office, 
if possible in the office of one who will 
help you by explaining difficulties that 
you meet in your reading, and quizzing 
you regularly on the matter you have 
read. Youshould not make the mistake 
of believing that you can learn more by 
looking after small matters for the law- 
yer than by reading your text-books. 
The former will prepare you for practice 
in a certain line of work; but what you 
want is to prepare for entrance to the 
bar, and such preparation is very differ- 
ent from preparing for any one phase 
of actual practice. Some of our most 
successful practitioners would make a 


failure of a trial at one of the bar exam- 
inations of their state. I remember 
that when I took my examination there 
was a man taking it with me who had 
practised law in another state, so he 
told me, for seventeen years. But that 
man had to take three examinations 
before he succeeded in passing one of 
them. There seems to be a difference 
between a successful practitioner and 
a good lawyer. The consummation 
devoutly to be wished is that you may 
become both a good lawyer and a suc- 
cessful practitioner. It is very true 
that “the best way to learn to practise 
law is to practise law ’’; but if you know 
enough law to pass the right kind of bar 
examination, the practice will come 
easily enough. Some matters of prac- 
tice you ought to know, of course, and 
some day the bar is going to require 
that you know them before it will allow 
you the privilege of displaying to the 
admiring public your framed license, or 
an unframed one, for that matter. But 
that must come in addition to the text- 
book reading, and not as a substitute 
for it. 

As a preliminary warning, let me ad- 
vise you not to put very much faith in 
correspondence schools. I am inclined 
to believe that these schools depend for 
their success on a new crop of young 
men each year, rather than on any repu- 
tation they have made for efficiency and 
straightforwardness. I believe that the 
law can be successfully taught by cor- 
respondence; but whether or not it is 
now being done by any person or school 
is a different question. 

Taking it for granted that you have 
found it impractical to attend a law 
school, I assume you will be interested 
in a few of the steps you should take in 
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order to make your preparation effect- 
ive. I trust, however, that these sug- 
gestions will be helpful to those who 
are in the law schools as well. 

Before you do anything else, find out 
what are the requirements of your state 
for admission to the bar. In this state, 
and I presume in all others, the Supreme 
Court has prescribed a list of subjects 
with which the applicant must make 
himself more or less familiar. Or, this 
matter may have been in your state con- 
trolled by the legislature. At any rate, 
you should find out what these require- 
ments are, and then confine your prepar- 
ations to these matters. Importance is 
usually laid on the subject rather than 
on the text; so you should choose your 
work in the light of that preference. 
But some text-writers are, for your 
purpose, better than others. Any prac- 
titioner of a few years will give you the 
information you want on this point. 

Then go to work on your text-books. 
But at the outset, in order to avoid the 
confusion very apt to descend on the 
student, fix well in your mind the dif- 
ference between the common law and the 
law in your own state, or in any other 
state. The common law may be the 
law in your state; it is so because it was 
adopted by your legislature; but your 
state has a great deal of law that is not 
common law. As a matter of legal 
history, I believe the common law has 
been adopted now in every one of the 
United States except Louisiana, which 
state is governed largely by the civil 
law, or an adaptation of the old Roman 
law. Sometime ago in discussing a 
matter of common law, one of my pupils 
took issue with me; and, to the delecta- 
tion of all the class, he thought, he told 
us of a case that arose in New Orleans 
which was decided contrary to the rule of 
common law which had just been stated. 
I told him of course that the common 


law was not in force in Louisiana; and 
he did not afterwards make this mistake 
again. But it is the common law that 
most of the text-books treat of, and on 
which you must lay your foundation 
for the practice. You must supplement 
your knowledge of the common law with 
a study of the statute law of your state. 
A great deal depends on how you read 
your text-books; that is, on how you 
study them. You cannot read a law 
book once through and be prepared to 
take an examination on it. Get a book 
that you can mark freely, preferably 
your own book. Read it through once; 
then read it through again, and mark 
the sentences and passages that state 
definite rules of law. If, according to 
the text, the authorities are agreed, or 
if the weight of authorities is on a given 
principle, mark it as an established 
rule. If the authorities are not agreed, 
do not confuse your mind with what 
each court holds, but mark it merely 
as a disputed matter. After you have 
marked your book in that way, read it a 
third time, this time reading only the 
passages you have marked. And if you 
want to be very well informed on the 
subject, you can impress on your mind 
the information thus acquired very effect- 
ively if you will outline the subject, 
just as though you were going to write 
a book and wanted a skeleton for your 
work. For instance, the subject of evi- 
dence may be divided as follows :— 


I. GENERAL PRINCIPLES. 


1. Meaning of Evidence. 
2. The Different Kinds of Evidence. 


II. THE SOURCES OF EVIDENCE. 


1. Witnesses. 

a. By Oral Testimony. 
b. By Depositions. 

2. Written Instruments. 
a. Public Documents. 
b. Private Writings. 

3. Real Evidence. 
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RULES AS TO THE ADMISSIBILITY 
OF EVIDENCE. 

The Relevancy Rule. 

The Best Evidence Rule. 

The Hearsay Rule. 

The Parol Evidence Rule. 

Exclusions Based on Public Policy. 

Admissions and Confessions. 


Each of these divisions must be 
divided into its respective subdivisions, 
and soon. This means hard work, but 
it will pay you many fold before the end. 

If you have the time for it, you should 
spend a few days in the court rooms, 
watching and listening to cases actually 


II. THE BAR AND 


Just a few words now about the atti- 
tude of the bar towards the young man. 
As a fundamental principle, I think the 
bar ought to be extremely careful about 
admitting new members. It is a per- 
fectly legitimate position for the prac- 
tising members of the bar to desire to 
keep its ranks as limited in numbers as 
possible, because every new recruit neces- 
sitates a new distribution of the business 
and a consequent lessening of the share 
of each member; that is, unless, as a 
young lawyer once remarked to me: 
“the more the lawyers the more the 
litigation.”” But the lawyers do not 
make the litigation; at least they do not 
theoretically, and they should not, prac- 
tically. Lawyers should keep down liti- 
gation, just as physicians should not 
cause sickness, but should prevent it. 
But there is a more worthy and liberal 
reason why the bar should guard well its 
portals. The public is necessarily bene- 
fited or injured by the quality of its 
lawyers. 


Look you at home, or turn your eyes afar, 
A town is always what its lawyers; are. 


1Original with the writer of this article. 


being tried; you should familiarize your- 
self with the history of a lawsuit from 
its beginning to its final decision by the 
highest authority; and you should ac- 
quire a knowledge of the ethics of the 
profession and of the system of charging 
fees. 

If you mean to become a good lawyer, 
and not merely an attorney-at-law, and 
will follow the methods suggested herein, 
or some method of your own (provided 
it is intelligently thought out), you will 
find your period of preparation one of 
the most pleasant and valuable periods 
of your legal career. 


THE YOUNG MAN 


A high patriotism, therefore, should 
move those who hold the responsibility 
for the quality of the new members. 
No young man should be allowed to take 
the welfare of other men and women into 
his hands until he shows himself actually 
qualified, both mentally and morally, for 
that high task. 

But the bar should look well that the 
requirements go directly to the issue, 
and are not arbitrary obstacles thrown 
in the way of the earnest young man, 
while allowing the more fortunate of 
circumstance (of parentage it may be) 
to overcome them easily, regardless of 
actual qualifications. To begin with, it 
is my opinion that the age of the appli- 
cant is wholly immaterial. Some men 
are wiser at twenty than others at forty. 
Besides, time will cure this defect, while 
a defect of mentality nearly always 
remains uncured throughout life. If the 
young man can stand the test, why have 
any concern for his years? The fact 
that he can stand it at an early age is 
good evidence that he is of exceptional 
ability and will make the bar a valuable 
member. 

In the second place, I think the num- 
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ber of years the applicant has attended 
law school or the length of time he has 
spent in preparation should be far from 
the examiners’ thought. What time a 
young man has spent in preparation 
pales before the real question, how well 
prepared is he? If seventeen years of 
actual practice did not qualify one man 
for an examination that the youth fresh 
from college is expected to pass credit- 
ably, then how much weight can we 
place upon the number of years as a test 
of ability? Some young men who are 
in earnest can prepare themselves for 
the bar in half the time it takes others 
who are going ‘‘to become lawyers” just 
because their fathers were lawyers, or 
because the profession seems to offer 
fine opportunities for displays before the 
public. Patrick Henry, so history tells 
us, studied law only six weeks before he 
entered the profession. Why cannot 
others, not quite so gifted as he, but of 
unusual quickness of mind and single- 
ness of purpose, become qualified by 
avery short period of specialized 
study? 

‘The question of real importance, it 
seems to me, is, can the applicant stand 
the test provided by those who have the 
bar examinations in charge? And the 
single test that can afford the bar the 
protection it should have is a test that 
only the fittest can survive. The young 
man should not be allowed to salve his 
fears with the comforting thought that 
because he is fortunate enough to be 
“sent’’ to a law school for three or four 
years he will pass into the legal field 
with all the glory of a conqueror. In 
broader justice to a greater number, he 
should be allowed to feel that though 
he is not able to attend law school or to 
wait three or four years, he can, by hard 
and systematic work, by real manhood 
and earnestness of purpose, qualify him- 
self without the term in college, and it 


may be, by an unusual effort, do it in 
two, or even in one year’s time. Four 
years of preparation, whether in or out 
of college, cannot. make a young man a 
lawyer; ten, yea in some cases, twenty, 
years has failed to do that. But the 
one thing that, while it will not make a 
lawyer out of the young man, will dis- 
cover whether he is a lawyer in time to 
protect the profession, is the proper 
kind of bar examination. 

I have not the space at my disposal 
to discuss at length the various tests I 
think ought to be put to the applicants. 
I can, in concluding, only enumerate 
some ofthem. The saddest lack of most 
beginners at the bar is their sublime 
ignorance of how to commence and con- 
duct a law suit. They may know the 
substantive law, they may be well in- 
formed in the law of evidence, and they 
may know something about pleading; 
but not very many of them can tell you 
the first steps towards instituting a law 
suit. This knowledge should be re- 
quired of them before they are allowed 
to enter the profession. The applicant 
should exhibit a degree of conversance 
with legal ethics. He should know some- 
thing of the principles upon which to 
base the charging of fees. He should be 
able to answer ‘“‘yes’’ or “‘no”’ to a legal 
question, or to say whether or not the 
question can be answered by yes or no. 
He should be required to show that he 
can, from a given statement of facts, 
find cases to support, or defeat, or both 
to support and to defeat it. For this 
purpose an examination in a law library 
is highly desirable. Too many lawsuits 
have been lost by lawyers who have 
read case after case to the Court that 
were about as applicable to the facts 
involved as a rule of common law, which 
has been substituted by a different con- 
stitutional provision, would be to a 
matter of present day conduct. 
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It is a thing not to be condemned that 
the examiners very often have a kindly 
feeling towards the young applicant, 
and so give him the benefit of any doubt. 
But the fate of more than one person is 
involved in a case of that kind. The 
examiner should consider also the pro- 


fession itself; and should not forget, as 
well, that the public has entrusted him 
with a great trust, which he should per- 
form with an eye single to the greatest 
good to the greatest number the greatest 
part of the time. 

Dallas, Tex. 





The Dilemma 
By Danie. H. Prior, or ALBany, N. Y. 


YOUTH there was, both bold and 


wise 


Who would a lawyer be, 
But could not differ a devise 
From a contingent fee. 


He chanced to meet a friend indeed, 
A counsellor who said, 

“T’'ll teach you all the law you'll need 
If to me in hand paid, 


You promise me my goodly fee 
When your first case you’ve won.” 

And when to this they did agree, 
The teaching was begun. 


The youth a barrister became, 
But not a case he tried; 

The counsellor, grown old and lame, 
Thought of his fee and sighed. 


At last he haled the youth before 
Twelve honest men and true; 

But to decide the cause was more 
Than these twelve men could do. 


For when the young man rose to speak, 
He said, ‘Now, gentlemen, 

The justice which my friend doth seek 
Is beyond human ken. 


If you now say I must not pay, 
’T will cause me no chagrin; 
But if you say I must, then pray 

Will I my first case win?” 
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The old man spoke, and argued thus, 
“My dear good sirs,”’ quoth he, 
‘Declare for either one of us, 
’*Twill bring no grief to me. 


“If you decide that I am right, 
I shall obtain my fee; 

But should he win this, his first fight, 
He will my debtor be.” 


The parties both have long since died. 


And all the jurors too; 
This issue they could not decide, 
Pray, reader dear, can you? 





What Legislation by Congress is Desirable to Give Effect 
to State Liquor Legislation? 


By FRrepeRicK H. Cooke, oF THE NEW YoRK Bar 


T is well established that the re- 
served powers of a state in- 
clude the power to prohibit the sale, 
manufacture and transportation of in- 
toxicating liquors. That is, within the 
limits of the state.' Yet in Bowman v. 
Chicago, &c. Ry. Co.,? and Leisy v. Har- 
din’, the result was reached that such 
power does not extend to prohibiting 
the transportation of such liquors into 
the state at any rate, in the absence of 
enabling legislation by Congress. It is 
my present purpose to consider what 
legislation by Congress is most likely to 
give effect to legislation by a state, by 
way of prohibition of such transporta- 
tion into its territory. 

But, before discussing the particular 
case of transportation of intoxicating 
liquors, I propose to show that there 
are decisions of the Supreme Court, 





1 Mugler v. Kansas, 123 U. S. 623 (1887). 
2125 U. S. 465 (1888). 
3135 U. S. 100 (1890). 


later than these two, that seem to go 
far toward sustaining the general propo- 
sition that the power of a state to pro- 
hibit the sale, manufacture and trans- 
portation of an article includes, as an 
incident, the power to prohibit the 
transportation thereof into the state. 

Thus a state has power to prevent 
the sale and transportation of diseased 
cattle, and such power includes the 
power to prohibit the transportation 
thereof into the state.* So as to quar- 
antine regulations preventing the trans- 
portation of persons.’ So the state has 
power to prevent fraud or deception in 
sales, and such power includes the 
power to prohibit, or at any rate, to 
impose restrictions upon transportation 
into the state® So the state has powe 





*See Asbell v. Kansas, 209 U. S. 251 (1908). 

5 See Compagnie Francaise de Navigation, &c. v. 
Louisiana State Board of Health, 186 U. S. 380, 
387 (1902). 

®See Plumley v. Massachusetts, 155 U. S. 461 
(1894). 





it 


di 
de 
th 
op 
to 
ju: 


de 
su 


ge 
ca’ 


lar 
it : 
bec 








asennad 


Congress and State Liquor Legislation 


to prohibit the sale and transportation 
of game, a subject of common owner- 
ship, and such power includes the power 
to prohibit the transportation thereof 
into the state.’ 

Now, if we had merely these decisions 
to take into consideration, I find it diffi- 
cult to avoid the conclusion that we 
should be justified in stating, as a gen- 
eral proposition, that the power of a 
state to prohibit the sale, manufacture 
and transportation of a given article in- 
cludes the power to prohibit the trans- 
portation thereof into the state. But 
we know that in Bowman v. Chicago, &c. 
Ry. Co., and Leisy v. Hardin it was very 
distinctly held that such power was not 
included. 

I do not propose to argue, as I think 
it plausibly might be, that Bowman 
v. Chicago &c. Ry. Co. and Leisy v. Har- 
din have been overruled by these later 
decisions. Nor do I propose to deny 
that language was employed in the 
opinions in those two cases that is not 
to be harmonized with the proposition 
just formulated. What I do propose 
to show is that, on the facts, those 
decisions are not out of harmony with 
such proposition, so that, speaking 
generally, it is as applicable to intoxi- 
cating liquors as to other articles. 

That is to say, in view of the particu- 
lar situation presented in those cases, 
it failed to apply to intoxicating liquors, 
because Congress had so legislated as 
to intoxicating liquors as to make them 
a subject of interstate commerce, thus 
putting it beyond the power of the states 
to exclude them from interstate com- 
merce. So far as I can see, Congress 
might with like effect, make any other 
article, say of food or clothing, a ‘‘sub- 
ject of interstate commerce.”’ 

Thus in Letsy v. Hardin,*® it was 





7 See Silz v. Hesterberg, 211 U. S. 31 (1908). 
8 Pp, 125. 


il 


said: ‘‘Whatever our individual views 
may be as to the deleterious or danger- 
ous qualities of particular articles we 
cannot hold that any articles which 
Congress recognizes as subjects of inter- 
state commerce are not such, or that 
whatever are thus recognized can be 
controlled by state laws amounting to 
regulations, while they retain that charac- 
ter.’ In Schollenberger v. Pennsyl- 
vania,® a like result was reached as 
to oleomargarine, which Congress had 
recognized “‘as a proper subject of tax- 
ation and as one which was the subject 
of traffic and of exportation to foreign 
countries and of importation from such 
countries.” The above language in 
Leisy v. Hardin was repeated, it being 
also said: “We think that what Con- 
gress thus taxes and recognizes as a 
proper subject of commerce cannot be 
totally excluded from any particular 
state.” Not without significance seems 
the following language in Austin v. 
Tennessee:'° ‘‘Whatever product has 
from time immemorial been recognized 
by custom or law as a fit subject for 
barter or sale, particularly if its manu- 
facture has been made the subject of 
federal regulation and taxation, must, 
we think, be recognized as a legitimate 
article of commerce.”’ 

In this view, it seems obvious what 
legislation by Congress is most likely 
to give scope to the power of a state 
to prohibit the transportation of in- 
toxicating liquors into its territory, 
Congress might repeal all legislation, 
having the effect to recognize intoxi- 
cating liquors as subjects of interstate 
commerce. But if this be regarded as 
impracticable, it seems to me that 
the same result might well be attained 
by an explicit declaration by Congress 





°171 U.S. 1, 9, 13, 19 (1898). 

10179 U. S. 348, 345 (1900). Here, however, 
as to cigarettes, the prohibitory power of the state 
was sustained. 
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that, for the purpose of giving effect 
to state prohibitory legislation, in- 
toxicating liquors are not to be regarded 
as “subjects of interstate commerce.” 

Such legislation would seem free 
from the constitutional objection that 
has been urged against the proposition 
to extend the scope of the Wilson act, 
namely, that it is an invalid delegation 
of the powers of Congress to the states. 
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The act, as interpreted, does not become 
effective until arrival of the liquors 
at their destination within the state, 
coupled with delivery to the consignee" 
though, as proposed to be _ ex- 
tended, it would be thus effective 
upon such arrival at the boundary 
of the state. 





11See Heyman v. Southern Ry. Co., 203 U. S. 
270 (1906). 





The Law and the Lady 


By FREDERICK G. FLEETWOOD, OF THE VERMONT BAR 


[At the recent meeting of the Vermont Bar Association, Mr. Fleetwood 
responded felicitously to the toast, ‘““‘The Law and the Lady,” in words 
that created some merriment. His remarks are here printed.—Ed.] 


R. President and Brothers in Law: 

The Law and the Lady. The one 
always troublesome to a lawyer, the 
other equally vexatious to a bachelor. 
Both are uncertain, variable, varying, 
requiring constant interpretation. The 
one harks back to precedent, the other 
is a creature of the compelling present. 
The authority of the one rests on the 
written opinion, the authority of the 
other fastens itself to the spoken word. 
The centuries bound the age of the one, 
the other never crosses the great divide 
of forty years. Reason fortifies the 
one, emotion controls the other. The 
great commandment of the one is, 
“Thou shalt’ not’; the credal state- 
ment of the other is, “I will.” Both 
delight in declarations and pleas. Re- 
joinders are rare in the one but per- 
sistently present in the other. _Repli- 
cations appear in the one, supplica- 
tions are the life of the other. Mergers 


are common to the one while the other 
is never merged or submerged but is 
ever paramount. 


Estoppels often bar 


the application of the one but never 
control the conduct of the other. Both 
frequently use the aid of twelve good 
men and true. 

The relations of the Law and the 
Lady have been three-phased. First 
came the period of infraction, then the 
age of subjection and finally the era of 
enfranchisement. The first lady of the 
land did what we commensals are doing, 
she ate what she ought not. Disaster 
followed her, dyspepsia us. As a pen- 
alty for her transgression she was cast 
out of the garden of Eden along with 
her husband with no reduction of sen- 
tence through good behavior. She 
should have been placed upon probation, 
which would not have harmed her and 
might have purged her. As it is we are 
tainted, tinctured and tarnished with 
this first great fault of our forbears. 
In revenge for this disregard of its 
precepts the law at once overwhelmed 
the lady with punishments. Moses had 
no faith in her vow but allowed her hus- 
band or brother to disallow it. She 
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could not inherit, when men were born 
to the household. She could not ob- 
tain a divorce, for that right was re- 
served exclusively to the husband. 

Buddha classed her as a mere chattel 
without freedom, liberty or rights. The 
Roman law, at least to the time of the 
luxurious Augustus, gave her no privi- 
leges. She could neither be tutor, 
curator, witness or surety. She could 
make no will, could not contract, was 
unable to adopt or be adopted. She was 
ever under the complete control of hus- 
band or kinsman: The common law 
continued her disabilities. Her property 
became her husband’s, she could not sue 
or be sued singly and was otherwise 
laden with heavy burdens. If a woman 
committed the crime of simple larceny, 
sentence of death could be passed upon 
her, while a man for the commission of 
the same offence was only punished by 
being burned in the hand or given a few 
months’ imprisonment. If a baron killed 
his femme it was the same as if he had 
killed a stranger. If a femme killed her 
baron she was punished as in case of 
treason, and it was the same as if she 
had killed her king. 

The modern law looks with disfavor 


upon the early subjugation of the lady 
and has freed her from nearly all re- 
straints. Like Minerva, who sprang 
full-armed from the brain of Jove, she is 
now strongly fortified by the law and 
can enter upon the contest of life on an 
equality with man. In Vermont few 
rights and privileges are now denied her. 
The suffrage has not been conferred 
upon her, but ere long we men may be 
desirous of granting her that right in 
order to purify conditions of our own 
creating. 

The hour demands that I should now 
leave the subject and the presence of 
the lady. The rules of court can be 
compressed into small compass, but the 
rules of courting can not be indexed, 
codified or revised, they spring from 
the heart and make captive the head. 

The truth of the matter is, the lady 
is above the law. To apply to her the 
fine phrase of Virgil, ‘‘By her mien she 
reveals herself a goddess,” the goddess 
of our hearts and homes. Statutes can- 
not define her affections, constitutions 
cannot limit her sympathy, the opinion 
of the court cannot abridge her sacri- 
fice. Her law is life and the soul of her 
life is love. 





The Meaning of a 


HE old case of Skelton v. Skelton, de- 
cided by Lord Nottingham in 1677 and 
reported in 2 Swanston’s Reports, 170, opens 
with this statement: ‘‘The bill was ex- 
hibited against a jointress to stay maresme 
in felling timber.’’ The sentence would seem 
to indicate that the Reporter used the word 
Maresme as meaning waste, by the destruc- 
tion of wood, and explained the peculiar kind 
of destruction charged against the jointress 
by saying that her maresme was the felling 
of timber. 


Rare Legal Form 


The word is comparatively rare in the law 
and has had a curious history, as is indicated 
by the following memorandum which I have 
received from my friend Mr. George F. Deiser, 
an authority in such matters. Mr. Deiser 
says :— 

The word ‘“‘maresme” or ‘‘marisme’’ has had a 
checkered career. It appears in Modern French 
as “merrain’’ and is defined as ‘‘wood cut into 
planks and prepared for use’’ (for any purpose, fire, 
timber and the like). Coke says (Institutes) that 
“maremium, the Latin term, comes from Old Nor- 
man ‘marisme.’” This was spelled variously 
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merrain, mairen, merrien, marrin, and marisme or 
maresme. Thus disguised one can scarcely realize 
that it is simply Latin ‘‘materiabois,’’ ‘“‘wood’’ or 
“timber.’’ The transitions are, then: 

Latin—materia. 

Low Latin—materiamen (becomes by action 

of the yod) 

Provengal—mairam (Brachet and Toynbel 

par. 10 and 51) 

Wallon—mairan. 

Old French—marisme, marrain, maresme, 
marrin, mairen, merrein, which was re-Latinized 
into Law Latin, maeremmium, sometimes maher- 
emium. 

Modern French—mairain or merrain. 

Hence Modern French has two words identical in 
derivation from Latin materia. One is ‘“‘matiere’’ 
and the other ‘‘merrain’’ above described. See 
E. Littré, Dictionnaire de la Langue Frangaise, 
Tome III, p. 526, also Coke’s Institutes, Edition 
of 1738, folio 53, and Darmesteter, Dictionnaire 
Gen., etc. 

Mairan has a special meaning, also, viz.: Oak 
planks used for barrel staves. 


In the 24th of Charles 1, 1649 (Styles’ 
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Reports p. 155) one Philips moved the Court 
to quash an indictment for pulling down the 
house of a baron, because the indictment 
used the word “lignum” for the timber 
of the house, whereas it should have been 
‘‘maremium.”” Whether the court decided 
the point raised by the defendant is not cer- 
tain from the Report, but it would seem from 
the above that the objection was well taken 
and that ‘‘ maremium ”’ was the proper word 
to use where the defendant was charged 
with destroying the wooden materials of the 
house, rather than the general term “ lig- 
num.” While on the other hand to say what 
the equity-pleader apparently did in the 
case of Skelton v. Skelton, that the defendant 
committed ‘‘maresme”’ in felling timber, 
was an improper use of the word, as the 
timber destroyed was not ‘‘ material made of 
wood.” 
WILLIAM DRAPER LEWIS. 





The Constitutional Crisis in England 


‘THE budget bill which the House of 

Commons passed and the House of 
Lords declined to approve without a clearly 
expressed popular demand, carried with it 
taxation measures of constitutional impor- 
tance. The term ‘‘constitutional,’’ however, 
has a very different meaning in England from 
what it has in the United States. As Pro- 
fessor Dicey, one of the foremost living 
authorities on the British Constitution, has 
remarked, there is in England no clear dis- 
tinction between laws that are constitutional 
and those which are not of the nature of 
fundamental laws. Obviously, with Parlia- 
ment supreme and clothed with the full 
powers of a constitutional convention as well 
as of an omnipotent legislature, the only way 
that laws could be classed as constitutional 
or purely secondary would be with reference 
to their subject-matter. The constitutional 
character of any new scheme of taxation in- 
volving considerable re-adjustments of the 
rights of private property to a new concep- 
tion of the powers of government is so evi- 
dent that it is unnecessary to cite any au- 
thority in support of it. Whatever view 


be taken of the taxation features of the 
budget, whether they be deemed socialistic or 
not, they truly partake of a constitutional 
character. Mr. Asquith did not correctly 
state the position of the upper house when 
he declared: ‘‘The Lords say, ‘Tax any 
property but land, any one but us.’”’ The 
Lords’ real opposition was not to higher 
duties, imposed under established principles 
of the Constitution, but to particular methods 
of taxation involving the application of en- 
tirely new principles. That new constitu- 
tional questions were involved, in the real 
sense of the word, is alone sufficiently proved 
by the acrimonious controversy which has 
divided the whole nation. The result is, 
therefore, that the House of Commons as- 
serts that under its exclusive power to deal 
with all money bills, it can adopt constitu- 
tional measures which the House of Lords 
has no right to reject, while the House of 
Lords, in forcing an appeal to the country 
before it gives its assent, is practically de- 
claring its right to be consulted regarding 
amendments to the British Constitution. 

So vague, in England, is the distinction 
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between constitutional and other laws that 
scarcely any one seems to have raised the 
question whether the prerogative of the 
popular branch with reference to money bills 
carries with it, by implication, the right to ex- 
clusive jurisdiction over constitutional meas- 
ures dealing with fiscal matters. Those who 
have defended the right of the Lords to inter- 
vene in the present case have never, to our 
knowledge, argued from precedent that the 
Lords might have something to say about 
money bills when important constitutional 
matters are involved. Some approach was 
made to this principle in the arguments of 
Unionist peers. And many have affirmed 
the familiar principle, long established by a 
standing order of the House of Lords, that 
no measure of general legislation shall be 
tacked to a money bill. But none seems either 
to have affirmed or denied the principle that 
a money bill itself, without ‘‘riders,’’ can be 
rejected if it involves a constitutional ques- 
tion. Thus Lord Avebury (Sir John Lub- 
bock) in the Nineteenth Century declares:— 

Parts of the present budget—the land clauses, 
for instance, which are no fewer than twenty-eight 
in number—are really a bill in themselves tacked 
on to the budget bill. If the contention of the 
government were correct, any measure could be 
passed over the head of the House of Lords by 
simply tacking it on to a money bill. . . . It is no 
doubt unusual for the House of Lords to amend 
a money bill, but it is unconstitutional to insert 


legislative proposals in a measure which ought to be 
confined to finance. 


Another writer observes (W. G. Howard- 
Gritten in the Fortnightly Review, v. 86, p. 
815, Nov. 1909) :— 

The House of Lords would be totally within 
their rights in rejecting the bill, if for no other reason 
than that they are the guardians of that constitu- 
tional usage which it contravenes by tacking and 
introducing under cover non-financial measures. 
In the words of Mr. Gladstone: ‘‘The illegitimate 
incorporation of elements not financial into a finan- 
cial measure accurately describes the position 
today.” 


Such observations, it will be noticed, leave 
unsettled the question of the power to reject 
money bills as unconstitutional, when noth- 
ing non-financial is tacked to them. Such 
a question is important because there is 
room for a reasonable doubt as to whether 
the bill did in fact offer an example of ‘‘tack- 
ing.”’” To quote a writer in the Contemporary 
Review (Mr. Alexander Grant, K. C., in Con- 
temp. Rev. v. 96, p. 540, Nov. 1909) :— 

No doubt the bill contains novel principles of 
taxation, and seeks for new methods of raising 


money for the needs of the state, but there is 
nothing in it which is not directly and immediately 


concerned with the provision of the necessary 
funds to meet supply. A case of tacking could only 
arise when a measure having no connection what- 
ever with finance was foisted upon a finance bill, 
in order that the latter might carry through the 
Lords an alien and separate proposal. It does 
not support a suggestion of tacking to point out 
that the principles of the new taxes are strange 
and unprecedented, or that the methods of raising 
them have never before been employed. 

Obviously if the bill was not an instance of 
tacking, the reason for the intervention of the 
Lords was by no means removed; the 
“strange and unprecedented” principles of 
the new taxes, far more than the tacking, 
would furnish the real justification for the 
Lords acting as they did. 

Generaliy speaking, the Lords have not 
the legal right to meddle with money bills. 
The barrister just quoted is doubtless right 
when he says (tbid., p. 539) :— 

No one now disputes, nor has for generations 
disputed, the rule that the Lords cannot amend 
a money bill. Thus law is ousted by convention, 
and the privileges of the Lords are narrowed by 
their habitual acceptance of a limitation of their 


rights enforced upon them by the claim of the 
Commons to a superior and overriding right. 


Further, as to the rejection of a money bill,— 


It is now too late in the day to attempt to inter- 
fere with the established usage of the Constitution, 
and to revive the obsolete and abandoned privilege 
of the Lords. 

On the other hand, the privilege of the 
House of Commons is restricted to money 
bills, and a typical money bill is an admin- 
istrative measure rather than a modification 
of the fundamental law. Shall the broader 
or the narrower interpretation of the privi- 
lege of the Commons prevail? In England 
the constitutional law of legislative power 
and privilege, it is to be remembered, is con- 
strued not by the courts but by Parliament 
itself, not by adjudication but by action. 
The rule of the privilege of the Commons 
is after all only a convention between the two 
houses. One has as much right to dissolve 
it as the other has to say that it shall not be 
dissolved. In the long run, the only test 
of the constitutionality of a legislative act 
in England is the test of public opinion. De- 
parture from precedent may be validated 
and the new precedent thus created cited 
with approval, if it is subsequently found to 
have been based upon wise statesmanship and 
social justice. The Lords therefore have 
been justified in seeking to limit the preroga- 
tive of the Commons so as to protect their own 
jurisdiction over all constitutional questions. 
Parliamentary sovereignty does not imply 
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that the House of Commons should rule the 
kingdom. Ina country where the Constitution 
is subject to Parliament, rather than Parlia- 
ment to the Constitution, and where there is 
no tribunal having power to declare a law 
unconstitutional, the removal of every possible 
limitation on the power of the House of Com- 
mons would be in the highest degree hazardous 
and harmful. Lord Morley has quoted 
Burke to the effect that the House of Lords 
has no right in any sense to the disposition of 
the public purse. But it is problematical 
whether Burke, if he were living today, would 
assert that the disposition of the public”purse 
included the right to alter the Constitution. 

The reason why the Lords have not ex- 
pressly asserted the right to pass on all con- 
stitutional measures is probably because 
they have not dared to take any step which 
might be misconstrued. From the standpoint 
of the House of Commons, such a rule might 
be made the pretext for interference with 
almost all money bills. For the distinction 
between constitutional and other measures 
is obscure, and the Lords are to be judges in 
their own case; and even were there any 
possible way of submitting the question to 
the arbitrament of the highest court, the 
House of Lords would then nevertheless be 
the judge in its own case. Such fears would 
not be wholly unfounded. Thus is disclosed 
a serious defect of the government of Great 
Britain, the absence of a disinterested supreme 
tribunal possessed, like the Supreme Court 
of the United States, of the right to subject 
the legislative power to constitutional re- 
straints. Far better were it, however, that the 
House of Lords should be the judge in its own 
case, exercising its own discretion in determin- 
ing what measures are and what are not un- 
constitutional, than that the House of Com- 
mons should be liberated from every restraint, 
and should, when money bills are before it, 
arrogate to itself*exclusive power to alter the 
Constitution at will. 

The policy which has been pursued by 
the House of Commons is open to serious 
objections. A financial emergency renders 
the immediate raising of a vast revenue 
imperative. Under the guise of a money 
bill, the House takes advantage of this emer- 
gency to attempt to force the passage of 
measures of far-reaching constitutional sig- 
nificance, measures also partaking of a 
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strongly partisan character. Such a course 
is in many respects inconsistent with 
sound public policy. The House of Commons 
has virtually exceeded its prerogative in the 
matter of money bills. England is still a 
free trade country, but if a less radical money 
bill could not have been drawn to meet the 
emergency, the constitutional issues should 
have been separated from the budget and 
framed up in a separate bill for submission 
to the House of Lords, to open an unob- 
structed path for the budget itself. 

The final outcome of the present crisis 
probably cannot be as grave as some have 
feared. It does not seem as if the British 
Constitution had been ‘‘cast into the melting 
pot,”’ or as if it were likely to be. A Unionist 
writer (Mr. J. Ellis Barker in the Fortnightly 
Review, v. 86, p. 799, Nov. 1909) is not 
in his partisan zeal wholly blinded to facts, 
when he says:— 

The British nation is not a Liberal-Radical- 
Socialist but a Conservative nation. The present 
House of Commons, with its flabby, cosmopolitan, 
and un-national sentimentalism, and its predilec- 
tions for socialism and bureaucratic absolutism, 


misrepresents a male, individualistic, patriotic 
and Imperial race. 


If the Liberals triumph at the coming 
election the country will certainly survive 
a forced system of taxation without repre- 
sentation. If the House of Lords is reformed, 
that is a reform which prudent, conservative 
counselors like Lord Rosebery have for some 
time advocated, and the reform, when we 
consider the respect of Englishmen for tradi- 
tion, is not likely to be carried out in a 
destructive or revolutionary spirit. If the 
election by popular vote of a Liberal upper 
house ever becomes possible, any possible 
danger may perhaps be offset by the un- 
diminished fluence and power of the upper 
chamber. The fears of Lord Rosebery and 
the Archbishop of York, of the abolition of 
the upper chamber, or other men’s fears of a 
socialistic upper chamber, are as ill-founded 
as Mr. Frederic Harrison’s fears for the safety 
of the monarchical form of government. 
The worst that can happen is a dangerous 
curtailment of the powers of the House of 
Lords. Such a misfortune, however, would 
have been invited rather than repulsed had 
the Lords mildly surrendered to the Commons 
instead of pursuing a sound and reasonable 
course. 
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To Samuel Johnson 


By Harry R. BLytTHE 


[Samuel Johnson once remarked that if he had more money he would have been a lawyer. ] 


AD fortune smiled you say you would have been 
Not author, but a frequenter of courts, 

Pressing your petty case of crimes or torts, 
Or laying down shrewd argument for men 
Who paid you fees to drag them from the fen 

Of legal woe—that swamp of sad resorts. 

As though, dear Sam, your name in the Reports 
Could ever wield more magic than your pen! 


Oh! well for us you never had your way, 
Dining with silver spoon and golden plate, 

Else we had never known you, Sam, today, 
And loved you for your every human trait. 

The gods know best. ’T is useless to inveigh 
Against their wishes—no man fashions fate. 





The Standard Oil Decision and the Sherman Act 


HE attitude of the press toward the 
Standard Oil decision may be taken 
as tolerably expressive of the state of en- 
lightened public opinion with reference to 
the Sherman act. There has been more un- 
favorable than favorable comment in in- 
fluential quarters. There are, to be sure, some 
conservative newspapers which approve of 
the decision. Thus the Boston Advertiser, 
whose editorials on legal subjects sometimes 
have weight, says:— 


“The decision in the St. Paul case is wholly 
satisfactory and is in the interests of the pub- 
lic welfare. It should serve as a warning to 
the other great trusts, organized in restraint 
of trade between the states. Their turn, 
too, must come, sooner or later, unless they 
are ready to submit to such government 
supervision as will regulate them, for the 
public’s welfare and safety.” 


Likewise, the Providence Journal considers 
the ruling ‘‘in accord with a widespread pub- 
lic conviction.” A more typical attitude, 


however, is expressed by the New York 
Times, which observes:— 

“That the law should be permitted to re- 
main what it is would be shocking to the 
moral and business sense of the country. The 
Standard Oil Company has been a great sin- 
ner, but that furnishes no reason why inno- 
cent business methods should be punished, 
or why Justice should have her scales strapped 
over her already bandaged eyes. We feel 
sure that if the Senators and Representatives 
will read with an open mind the opinion in 
the Standard Oil case and will candidly 
weigh the objections to the law, they will 
enact such changes as will convert it into a 
reasonable and workable statute, which it is 
not now.” 


It is probable that many members of Con- 
gress are of one mind with the New York 
Times. Congressman Charles G. Washburn 
of Massachusetts has declared :— 


“The crux of the situation is that business 
combinations affecting interstate business 
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cannot now be made without violating the 
Sherman act, and it is, of course, incumbent 
upon the Executive to enforce the laws as 
they stand, good or bad. How can the Sher- 
man law be so amended as to permit reason- 
able combinations and at the same time ade- 
quately protect the people from the evils of 
monopoly? This is the problem with which 
Congress is confronted.” 


The New York Commercial thinks that 
if the decision is ultimately sustained com- 
mercial chaos will ensue:— 


‘‘Under sharp or fierce competition among 
seventy-odd oil companies and oil-carriers 
many of them would have to be operated at a 
loss or else go out of business; for under the 
law as interpreted they could not sell out to 
the Standard or to each other and could not 
combine with each other in order to effect 
economies and to reduce or to meet the com- 
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petition—for that would be ‘in restraint of 
trade’—and eventually there would be chaos 
in the oil business here in the United States. 
We don’t believe the American people, as a 
whole, want to see that sort of competition.” 


John W. Griggs of New York, who was 
Attorney-General under McKinley, expresses 
somewhat similar views:— 


“IT regard the decision as only another illus- 
tration of the inherent deficiencies of the 
Sherman act, in regulation of business. I 
think that the business men of the United 
States are entitled to a more clear and ex- 
plicit statement of the rule of conduct which 
Congress means them to conform to than that 
which is expressed in the present law. I 
hope that the efforts of the President and of 
his Attorney-General to evolve a better bill 
will be sustained by public sentiment and 
approved by Congress.” 





Review of 


Articles on Topics of Legal Science 
and Related Subjects 


Bank Guaranty Laws. ‘‘ The Insurance 
of Bank Deposits in the West.’”’ By Thorn- 
ton Cooke. Quarterly Journal of Economics, 
v. 24, p. 85 (Nov.). 

The author reserves his conclusion for a 
future article, merely describing the conditions 
attending the Oklahoma experiment, which 
was tried with faithful purpose to make it 
succeed, and to do away with the paralysis 
of trade and the human misery that have 
followed bank failures. 

Bankruptcy. ‘‘ Concealment of Assets in 
Bankruptcy Cases.’’ By Lee M. Friedman. 
23 Harvard Law Review 30 (Nov.). 

‘“* Even though imprisonment for contempt 
may be the ultimate outcome of a petition to 
require the return of secreted assets by a 
bankrupt, still the correct rule of law is that 
applied in ordinary chancery suits. A pro- 
ceeding to procure the return of concealed 
assets is neither criminal nor quasi-criminal 
in its nature. Such proceedings retain their 
character as civil throughout. ... The 





*Periodicals issued later than the first day of 
the month in which this issue of the Green Bag 
went to press are not ordinarily covered in this 
department. 


Periodicals* 


bankrupt who has a statutory duty to make 
true and full disclosure of his property and 
his dealings does not stand protected by any 
presumption of innocence nor is he entitled 
to any special protection from the court.” 

“Right of Fraudulent Vendee to Share 
with Attacking Creditors in Proceeds or 
Property as to Debt Unconnected with Fraud.’’ 
By James F. Minor. 15 Virginia Law Regis- 
ter 497 (Nov.). 

‘* Where creditors successfully attack, as 
fraudulent in fact, a conveyance of property 
by their debtor to one who also holds a pre- 
existing valid debt against the debtor, an 
interesting question arises as to whether such 
fraudulent grantee, who is thus also a creditor, 
is entitled to a pro rata share with the attack- 
ing creditors in the proceeds of the sale of 
the property thus fraudulently conveyed.” 

Basis of Law. ‘‘ Le Droit Commun Inter- 
national comme Source du Droit Inter national 
Privé.” Journal de Droit International 
Privé, 5th year, nos. 3-4, 497 (May-Aug.). 

“To me, private international law is not 
merely the science of the conflict of laws, 
it is private law (droit) considered from the 
point of view of the juridical needs of a com- 
munity larger than a state. I have been 
able to confirm my thesis that the settlement 
of conflicts is a means and not an end, and 
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that international custom, the important 
source of positive private international law, 
may rest as securely on the foundation of 
right as on the authority of law. This is true 
in an even greater degree of codified inter- 
national law. In all cases, whether custom- 
ary or codified, private international law is 
a phase of private law: it is able to decline 
politely but firmly the support of the law 
of nations.” 

Bill of Rights. ‘‘Prosperity with Justice.” 
By Peter S. Grosscup, Judge of the United 
States Circuit Court of Appeals. North 
American Review, v. 190, p. 721 (Dec.). 

“The question now, as in 1854 (when the 
Missouri Compromise was repealed), and the 
years immediately following, is one of human 
right. It was the institution of human slavery 
on American soil that at that time was the 
wrong that had become intolerable; and the 
right of every man, white or black, to eat the 
bread earned in the sweat of his face, the hu- 
man right that would no longer keep 
down. ... 

“Our present tariff policy, and our 
present corporation policy, twin wrongs feed- 
ing upon twin human rights, are fast becoming 
institutions, and as such are fast becoming 
intolerable. What political organization will 
take up the cause of this new attack on human 
rights? 

“The relation of the individual to pros- 
perity in the mass cannot, I repeat, remain 
what it is today. Either individualism will 
broaden until, including every class, it comes 
in touch again with every interest—property 
interests as well as political and moral inter- 
ests—or it will disappear, reappearing ulti- 
mately in a form of civilization of which we 
have nothing except man’s dreams.” 

See Property and Contract. 

British Constitution. ‘An Inaugural 
Lecture.” By J. H. Millar, Professor of 
Constitutional Law and Constitutional His- 
tory, University of Edinburgh. 21 Jurid- 
ical Review 219 (Oct.). 

“IT do not suggest that it is possible to 
treat of constitutional law and yet ignore the 
customs and conventions of the Constitution, 
but I think it is plain that the question whether 
the Lords are constitutionally justified in 
their action, whatever it may be, is one which 
falls to be decided, not by judicial authority, 
but by the electorate, a considerable propor- 
tion of whom are evidently assumed (to 
judge from the arguments addressed to them) 
to be as little likely to pay heed to the claims 
of precedent as to the rights of property.”’ 

‘“* When the Door Opened: My First Report 
on the Exploration of the Other World.” 
By W. T. Stead. Fortnightly Review, v. 86, 
p. 853 (Nov.). 

“‘ All the great statesmen of the past who 
came through our Open Door expressed the 
liveliest concern at the prospect of a conflict 
with the Lords over the Budget. There were 


two’ exceptions—Lord Palmerston and the 
Duke of Wellington. I reminded Lord 
Palmerston that when he was Prime Minister 
Mr. Gladstone forced the Lords to accept the 
Paper Duty. His reply was concise: ‘ That 
was paper, now it is land.’ ” 

Conflict of Laws. ‘‘ Conflict of Laws and 
the Enforcement of the Statutory Liability 
of Stockholders in a Foreign Corporation.” 
By Edwin H. Abbot, Jr. 23 Harvard Law 
Review 37 (Nov.). 

“The writer has discovered no American 
case which directly passes on this question 
of assent to jurisdiction by a stockholder. It 
seems to be assumed as a matter of course that 
a mere provision for service upon non-resident 
stockholders by publication, without more, 
will not draw after it an assent that such ser- 
vice shall be sufficient... . 

‘““It may be, indeed, that to require non- 
residents as distinguished from residents to 
assent to such service would be unconstitu- 
tional. This analysis would depend on 
the question, whether the right to hold 
stock in a domestic corporation upon the 
same terms as domestic stockholders is a 
privilege or immunity of citizens of the several 
states. The question is remote at present 
and has no place in this article. But it may 
become serious in the future.” 


See Contract. 

Conflict of Laws. ‘‘What Law Governs the 
Validity of a Contract; I, The Origin and 
History of the Doctrine.’”” By Prof. Joseph 
H. Beale. 23 Harvard Law Review 1 (Nov.). 


Professor Beale considers the origin and 
history of the doctrine that the validity of a 
contract is governed by the lex loci contractus. 
He proposes to consider in a subsequent ar- 
ticle the condition of the authorities in Eng- 
land and in the various jurisdictions of the 
United States, 

‘The influence of Judge Shaw and the 
power of his reasoning have been sufficient to 
gain considerable adherence to the doctrine 
that a contract is governed by the law of 
the place of contracting. Still oftener the 
court relies on his reasoning to support 
the rule that the law of the place of 
making the contract governs, unless there 
is some extraordinary provision which shows 
that another law was contemplated. But on 
the whole, as will be shown, the prevailing 
tendency of the American cases is to regard 
the intention of the parties as controlling; 
and this intention is often conclusively found 
to be in favor of the law of the place of per- 
formance.”’ 

Same Subject, II, The Present Condition 
of the Authorities.” By Prof. Joseph H. 
Beale. 23 Harvard Law Review 79 (Dec.). 

This installment discusses the present 
condition of the authorities in England, in 
the English colonies, in the Federal courts, 
and in the courts of various states. 

“It will thus be seen that almost every rule 
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ever suggested for determining the law appli- 
cable to the validity of a contract which has 
ever been seriously urged in a common-law 
court has at one time or another been adopted 
by the Supreme Court of the United States 
as the basis of its decision; that each decision 
has been made apparently without realizing 
its inconsistency with former decisions; and 
that many of the decisions are self-contra- 
dictory. As is natural where the judges come 
from different states where different views 
are held, the opinion is apt to express the 
doctrine accepted in the state from which the 
judge came. Thus, Mr. Justice Gray, in Liver- 
pool Steam Co. v. Phenix Insurance Co., 
expresses in substance the rule accepted in 
Massachusetts; while Mr. Justice Peckham, 
in London Assurance v. Companhia de 
Moagens, expresses the view firmly established 
in New Ved. It is natural that the inferior 
federal courts should reflect the same confusion 
of opinion. It would be almost impossible 
to make a complete citation of the decisions 
and dicta of these courts on the general ques- 
tion; those cases which have been found have 
been collected and classified in an appendix.” 


See Debt, Conflict of Laws, Property and 
Contract. 


Copyright. ‘‘ Copyright.” By T. Baty, 
D.C. L. 35 Law Magazine and Review 59 
(Nov.). 


“Tf copyright, saving existing interests, 
were done away with tomorrow, would Mr. 
Hall Caine and Mr. Silas Hocking cease to 
i The public wants their work— 
in some form or other it is very certain that 
it will get it. ... The publishing trade 
would put their heads together and agree 
on some cartel to maintain prices.” 


Corporations. See Conflict of Laws, In- 
dustrial Evolution, Interstate Commerce. 


Courts. ‘‘ The Enfeebled Supreme Court.” 
Editorial. World’s Work, v. 19, p. 12311 (Dec.). 


“It has almost always been true that some 
of the Justices have been more or less weakened 
by age; and it is and ought to be a body of 
venerable men. But it has not often hap- 
pened, if it ever before happened, that the 
Court was capable of such little work as it is 
now able to do. That the Justices should 
serve as long as they please is, perhaps, the 
best principle; but this principle is open to 
the practical objection that the condition of 
the Court now presents. The most venerable 
members of the Court are incapable of sus- 
tained labor; the calendar is crowded; im- 
portant causes press; and the public welfare 
inevitably suffers.” 


See Lawyers’ Court. 


Debt. ‘‘Imprisonment for Debt.” By 
Lex. 35 Law Magazine and Review 8 (Nov.). 


A.somewhat sarcastic comment on the 
report of a committee of the House of Com- 
mons appointed to ‘‘ inquire into the existing 
law relating to the imprisonment of debtors 
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and to report whether any amendments are 
desirable.’ 

““T venture to make a further suggestion 
with regard to these Parliamentary committees. 
Many of the most valuable members do not 
belong to the legal profession, and would be 
greatly assisted in their labors if they had 
before them a succinct statement of what the 
pom law on the subject is... . It is 

ardly possible that the Committee on Im- 
prisonment for Debt could have arrived at 
the report on which I have been commenting, 
if such information had been given toit. Asit 
is the import of some of its most important 
recommendations is rendered doubtful by its 
ignorance of the law.”’ 

Declaration of London. ‘“ The _Inter- 
national Naval Conference and the Declar- 
ation of London.” By Ellery C. Stowell. 
American Political Science Review, v. 3, p.489 
(Nov.). 

“It is curious to think that although the 
society of states is rudimentary as yet, a 
legislative organ has already been established. 
It took centuries of political education before 
the human mind could conceive of legislation, 
and yet the nations possess this great potential 
instrument of progress.”’ 


Domicile. ‘‘ Trade Domicile in War.” By 
T. Baty, D.C.L., LL.D. 21 Juridical Review 
209 (Oct.). 


A reply to Prof. Westlake’s criticism of 
Dr. Baty’s views in the Journal of the Society 
of Comparative Legislation. 


Election Laws. ‘‘ The Last Illinois Pri- 
mary Law Decision.’’ By Prof. Louis May 
Greeley. 4 Illinois Law Review 227 (Nov.). 

The author takes issue with the decision 
of the Supreme Court of Illinois in People 
v. Strassheim (240 Ill. 279), and holds that 
“a different result might perhaps have been 
reached, and an act of vital importance to 
the people of the state sustained.” 

Employer’s Liability. ‘‘ Employer’s Lia- 
bility.” By Prof. Floyd R. Mechem. 4 
Illinois Law Review 243 (Nov.). 

‘““ The most rational solution of the whole 
difficulty under present conditions appears 
to me to be found in the efforts of those who 
are attempting to induce both employer and 
employee, in consideration of the undoubted 
advantage to each of them, to unite in fur- 
nishing an adequate insurance in view of the 
exigencies of the employment; and to eliminate 
entirely the question of legal liability, which 
is not likely to be settled to the satisfaction 
of either of them. 

‘“‘ It will be a matter for sincere regret if it 
shall prove that the contract clause of the new 
Federal Employer’s Liability Act will inter- 
fere with such arrangements.” 


Eugenics. ‘“‘ Mating and Medicine.” By 
S. Squire Sprigge, M.D. Contemporary Re- 
view, v. 96. p. 578 (Nov.). 
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“In the absence of more precise knowl- 
edge, medical inspection yielding an un- 
favorable report might prevent marriages 
that would have brought content and healthy 
children in their train—how many perfectly 
healthy people of quite advanced age do we 
not know who can tell a story of a consump- 
tive grandmother? ”’ 


European Politics. ‘“‘ The Isolation of 
Germany.” By Prof. Edwin Maxey. Forum, 
v. 42, p. 424 (Nov.). 

“Upon the whole there has been partly as 
a result of successful English diplomacy and 
partly as a result of Germany’s own acts, 
decided progress in the movement toward 
isolating her. The features of German policy 
which have done most toward bringing about 
her isolation are: her insistence upon being 
considered the arbiter of Europe; her attempt 
to force France into war over the Moroccan 
question; the undiplomatic speeches and 
telegrams of her Kaiser; her manifest lean- 
ings towards absolutism and emphasis of the 
importance of physical force; her ambitious 
naval policy, which can in no wise be con- 
sidered necessary for her defence.”’ 


Foreign Relations. ‘‘ The American Atti- 
tude Towards Germany.” Editorial, Fort- 
nightly Review, v. 86, p. 761 (Nov.). 

‘““ Americans realize that if Germany ever 
won the mastery of the sea, it might not be 
so easy for either English-speaking Power 
to get it back. The Monroe Doctrine and 
the security of the Panama Canal might 
prove to be worth just nothing if the immense 
military resources of the German Empire 
once secured full maritime mobility. 


Government. ‘‘ Shall the Constitution be 
Amended?’’ By Henry Litchfield West. 
Forum, v. 42, p. 391 (Nov.). 


“There are three questions which are 

aramount. The first is whether there is any 
imitation of time which renders nugatory 
the action taken by legislatures during a 
series of years; the second is whether it is 
obligatory upon Congress to respond to the 
application of the legislatures; and the third 
is whether a constitutional convention, if 
called, can be restricted in its discussions to 
the one subject which was responsible for its 
creation. 

“According to the consensus of expert 
opinion, the first question must be answered 
in the negative. It would seem, unless 
one is inclined to raise technical objections, 
that the constitutional requirement has been 
fully met when the legislatures of two-thirds 
of the states have made application for a 
constitutional convention. .. . 

“The third question, all authorities agree, 
must be awswered in the negative. . . . 

‘‘ The conclusion is thus forced upon every 
thinking mind that the Constitution could 
be beneficially amended. Whether it is wise 
to attempt its amendment is another matter 
entirely. It certainly cannot be amended 
without precipitating a period of national 


concern. At the same time, it is a vital 
question whether or not this anxiety would be 
more apparent than real.” 


‘“‘Amending the Federal Constitution.” 
By Tipton Mullins. 13 Law Notes 146 (Nov.) 


“The voting strength of each state in such 
a national convention must be determined in 
some way. In the absence of regulations or 
precedent on this point must Congress, the 
only authority which can call the convention, 
determine this matter, or will the convention 
itself determine it? . . May not Con- 
gress fix the qualifications of members of such 
state conventions and prescribe by whose 
votes they shall be chosen? . . . 

‘““ It seems to me that the method adopted 
by the legislatures in furtherance of the cause 
of popular elections of Senators is one of 
serious importance, and suggests the consider- 
ation: Shall state activity on the question 
be along the line of memorializing Congress in 
such way as to avoid the effect of a legal 
application for a national convention, result- 
ing if possible in an inducement to Congress 
to submit amendments to the several legis- 
latures in the manner uniformly followed 
up to this time, or shall a legal application 
for a national convention be made?” 


“The Study of Governmental Agencies.” 
By John E. Macy. 19 Yale Law Journal 
26 (Nov.). 

“The law of governmental agencies is a 
department of public law, as contrasted with 
private law—a department of the law that 
governs the state and its instruments of 
government, as distinguished from that which 
governs private individuals in their relations 
toward each other. Much of the confusion 
that is found in the decisions has been occa- 
sioned by stupidly applying the doctrines of 
private law to these agencies. A total sep- 
aration of the two systems would give great 
aid in treating and in studying them... . 

‘** Recently several eminent scholars have 
advocated the separate classification and 
connected study of public law topics—Inter- 
national Law, Constitutional Law, Public 
Officers, Public Corporations. Concurrently 
there has been an effort made to gather the 
branches that deal with public agencies into 
a single field. There appear to be three main 
departments of public law—Public Inter- 
national Law, which governs the State in its 
relation to other States; the Law of Constitu- 
tional Limitations, which limits the power of 
the State over the individual; the Law of 
Governmental Agencies, which governs the 
state’s instrumentalities of government.” 

This writer refers to the title Administra- 
tive Law, which has been adopted by Prof. 
Frank J. Goodnow and by several law schools: 

“The term ‘ administrative’ is not sig- 
nificant in itself under the American system; 
and it leads to unfortunate confusion among 
the less initiated because of its universal 
association with probate law. Would the 
title ‘ Governmental Law ’ or ‘ Governmental 
Agencies’ be proper? ”’ 
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It seems to us that the law of government 
quite as properly includes what this writer 
terms the law of constitutional limitations 
as the law of public agencies, and that the 
term ‘‘ governmental law’’ is not concise 
enough for the purpose indicated, which is 
best served by the adoption of the term 
“law of a. s agencies,’ unless a shorter 
and less clumsy one can be found. 


“The Fifth Wheel in our Government.” 
By Senator Albert J. Beveridge. Century, 
v. 79, p. 208 (Dec.). 

‘“ As now constituted, the Vice-President 
is absolutely without any power whatever in 
the Senate except that of casting the de- 
ciding ballot in the event of a tie, which 
occurs so seldom that it is almost no consider- 
ation. ... 

“‘ Suppose that the power of appointing the 
committees of the Senate was given to the 
Vice-President. He would at once become 
a determining factor in government—a work- 
ing bee making honey every day, instead of 
a queen bee with nothing todo... . 

““Tf this suggestion for the enlargement of 
the Vice-President’s powers in the legislative 
branch is not acceptable, suppose his powers 
be enlarged in the executive department. 
Why not make him a sitting, voting member 
of the Cabinet?” 

‘““In the Supreme Court—The People of 
the United States; Insurgents v. Aldrich, 
Hale, Cannon, Payne, et al.” By Henry 
Beach Needham. Everybody’s, v. 21, p. 
797 (Dec.). 

“Mr Aldrich is neither the ablest nor the 
best informed man among his associates,”’ 
replied Mr. Dolliver. . . ‘The majority 
obtained by Mr. Aldrich in the Senate does 
not come from an appeal publicly and squarely 
made to the judgment and conscience of the 
Senate, but from a species of reciprocity of 
benefits, all centering in the so-called ‘ citadel 
of protection.’ ”’ 

his is the first installment, others to 
follow, giving the testimony of other Senators. 

Chile. ‘ Parliamentary Government in 
Chile.” By Prof. Paul S. Reinsch. Ameri- 
can Political Science Review, v. 3, p. 507 (Nov.) 

“‘ While the radicals and liberals originally 
resisted such general social legislation from 
the point of view of their national laissez-faire 
theories, all parties have now come to adopt 
into their program resolutions favoring im- 
provement in the condition of the poorer 
classes... . 

“Many Chilian public men bewail the 
growing materialism of the country; the in- 
sistence upon private interest they attribute to 
a waning of the more ideal enthusiasms of 
former eras. In that respect, however, 
Chile with the rest of the world must adjust 
herself to conditions in which the material 
i nterests of the nation are, as a matter of fact, 
given a great deal of attention. But a 
nation which energetically develops its re- 
sources, which introduces efficiency of organ- 
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ization and administration, which demands 
exact methods in public accounting, is not, 
though insisting upon material matters, by 
any means necessarily shut out from molding 
all these material concerns into a broad and 
stable basis for a national life in which all the 
higher interests may find development and 
expression.” 

China. ‘‘A Parliament for China.’”’ By 
Prof. Paul S. Reinsch. Adlantic, v. 104, p. 
790 (Dec.). 

This article by an eminent authority has 
timely interest because of the recent begin- 
nings of parliamentary government in China. 

‘A national parliament must be created; 
and it must, moreover, be a body truly repre- 
sentative of the intelligence and energy of 
the nation. . . . New imposts of tax- 
ation will be given authority by acceptance 
through representatives, and the financial 
administration of the empire will benefit 
through parliamentary control... . 

““ With the achievement of parliamentary 
institutions ... the solution of the other 
difficulties and problems will have been 
rendered far easier than it would have been 
in the hands of an administration working 
at cross purposes with an independent public 
opinion.’ 

Great Britain. See British Constitution. 

India. “ The Situation in India.” By 
Sir A. H. L. Fraser. Contemporary Review, 
v. 96, p. 562 (Nov.). 

“The gravity of the situation ought not 
to be exaggerated. The extent of the unrest 
and disaffection is distinctly limited. Lord 
Kitchener’s statement, that the Indian army 
is unaffected by the efforts made to corrupt 
it, is encouraging and may be accepted.” 

South Africa. ‘‘ South African Union.” 
By A. Berriedale Keith. Journal of Com- 
parative Legislation, v. 10, pt. 1, no. 21, N.S., 
p. 40 (Oct.). 

“‘It must be said at once that perhaps too 
much has been claimed for both the origi- 
nality and the excellence of the draft. The 
constitution is as a matter of fact indebted 
very greatly to previous constitutions, and 
in a few cases has perhaps followed its models 
with excessive fidelity. None the less it is 
certainly an excellent piece of work both as 
regards drafting and contents.” 

See Bill of Rights, Courts, Interstate Com- 
merce, Socialism, Taxation. 


History. ‘‘ John Brown—Modern Hebrew 
Prophet.”” By E. N. Vallandigham. Put- 
nam’s, v. 7, p. 288 (Dec.). 

“Tried by all conventional standards 


John Brown’s attempt was, as the conser- 
vative historian has said, ‘ crime and nothing 
but crime,’ crime against both constitutional 
and statute law then acquiesced in by the 
great majority of his countrymen; and viewed 
with dispassionate criticism, his must prob- 
ably be acknowledged to have been as to its 
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mmediate practical results a vain adventure; 
yet something within us that is better than 
bad laws and base compromises must always 
cry out in irrepressible admiration of one who 
“gave the last full measure of devotion’ to 
a despised cause that for a lifetime he had 
held sacred.” 


Immigration. ‘ Immigration and the Fu- 
ture American Race.” By Dr. Albert Alle- 
man. Popular Science Monthly, v. 75, 
p- 586 (Dec.). 


“It is impossible that a general inter- 
mixture throughout this mighty empire can 
take place, much less will the later immi- 
grants be able to supplant the descendants of 
those sturdy pioneers who first settled the 
vast prairies and fertile valleys of this great 
republic. ; 

“In the great struggle for existence which, 
in future centuries, will grow in intensity, 
the negro will he eliminated, ‘ he will melt 
away before the breath of the white man as 
snow melts under a hot wind.’ This is the 
probable solution of the negro problem in the 
United States.” 


Industrial Evolution. ‘‘ American Shoe- 
makers, 1648—1895; a sketch of Industrial 
Evolution.”” By Prof. J. R. Commons. 
Quarterly Journal of Economics, v. 24, p. 
39 (Nov.). 

This is an important contribution to the 
‘study of industrial evolution, the author 
having made a painstaking historical analysis 
of the typical case of the shoe industry, the 
conditions of which have been closely paral- 
leled in a large number of other leading in- 
dustries. He shows how— 

‘The ever-widening market from the 
custom-order stage, through the retail-shop 
and wholesale-order to the wholesale-specu- 
lative stage, removes the journeyman more 
and more from his market, diverts attention 
to price rather than quality and shifts the 
advantage in the series of bargains from the 
journeymen to the consumers and _ their 
intermediaries. 

‘“‘ The conflict is ultimately one between the 
interests of the consumer and the interests 
of the producer. Wherever the consumer as 
such is in control, he favors the marginal 
producer, for through him he wields the club 
that threatens the other producers. Conse- 
quently the producers resort either to private 
organizations equipped with coercive weapons 
to suppress their menacing competitor, or 
else they seek to persuade or compel the gov- 
ernment to suppress him. In this way the 
contest of classes or interests enters the field 
of politics, and the laws of the land, and even 
the very framework of government, are the 
outcome of a struggle both to extend markets 
and to ward off their menace. .. . 

“After the merchant-capitalist period, 
the slogan of the protective tariff became 
protection for labor, where formerly it had 
been protection for capital. Eventually, with 
the further separation of labor under its own 


leaders, protection took the additional 
form of suppressing Chinaman and the alien 
contract-laboror. Turning to the state gov- 
ernments, labor has summoned its political 
strength for the suppression of the internal 
menace of long hours, prison labor, child and 
woman labor. And finally, where neither 
politics nor organizations suffice to limit the 
menace of competition, both ‘ manufacturers ’ 
and workmen in the shoe trade strive to raise 
themselves above its level by cultivating the 
good will of the consumers, the former by his 
trade mark, the latter by the union label.” 

The economic position of labor of course 
acts directly upon legislation and the common 
law, and in large measure determines what 
interpretation shall be placed upon the police 
power of the state, and upon the law applicable 
to large combinations of labor and of capital. 
For this reason Professor Commons’ investi- 
gation, with his comprehensive general de- 
ductions, will repay the careful study of 
publicists and lawyers. 


Interstate Commerce. ‘State Control 
of Foreign Corporations.’’” By George W. 
Wickersham. 19 Yale Law Journal 1 (Nov.). 


This is the paper which the Attorney-Gen- 
eral read last July at the annual meeting of 
the Kentucky State Bar Association. An ab- 
stract of its contents has previously appeared 
in the Green Bag (21 G. B. pp. 428-9). He 
analyzes the control which states may exercise 
over foreign coporations, with the object of 
showing that national incorporation would 
secure ‘‘ more undisputed and clearly defined 
protection’’ than is now afforded corpor- 
ations engaged in interstate commerce ‘‘ from 
state interference and discriminatory legis- 
lation.”” This of course suggests a con- 
stitutional question, for a corporation en- 
gaged in interstate commerce may or may not 
be subject to far-reaching state regulations in 
its intra-state business, according to whether 
the commerce clause of the Constitution is con- 
strued in a broad or in a narrow sense. ‘‘ It 
would be rash at this time to suggest a defini- 
tion of what constitutes interstate commerce,”’ 
says Mr. Wickersham. He thinks that the 
decisions of the United States Supreme 
Court in Caldwell v. North Carolina (187 U.S. 
622), and Loewe v. Lawlor (208 U. S. 274) 
are ‘‘suggestive of the extent of interstate 
trade or commerce now recognized to be 
within federal control.” 

But Mr. Wickersham’s contention that 
federal incorporation would enable corpor- 
ations engaged in interstate commerce to 
free themselves from state interference is 
of doubtful soundness. Such corporations 
in their intra-state transactions ought to 
be, and perhaps would be, subject to a certain 
measure of state control. On this point one 
may refer to another article in the same 
review :— 

‘The Supreme Court, The Commerce Clause 
and Common Law Rules.’’ By Frederick H. 
Cooke. 19 Yale Law Journal 32 (Nov.). 


This writer refers to the decision of the 
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Supreme Court in Western Union Tel. Co. v. 
Call Pub. Co. (181 U. S. 92), which held that 
the states may apply the principles of the 
common law to all interstate commercial 
transactions. 

Such a rule is illogical, if the power of Con- 
gress under the interstate commerce clause 
prevents the exercise of state regulation 
under the authority of state legislation. 
Numerous decisions have established this 
exclusive power of Congress so far as statutory 
regulation is concerned. We submit that the 
recognition of common law principles as 
operative, if sound in principle, shows that 
the accepted doctrine that no power of regu- 
lation may be exercised under the authority 
of state legislation is not wholly reasonable. 
Mr. Cooke, however, is not arguing that 
Western Union Tel. Co. v. Call Pub. Co. was 
wrongly decided. He has no criticism to 
offer on the doctrine that the states can apply 
common law principles in dealing with inter- 
state trade. 

He complains that less than eight years 
later, when Missouri Pacific Ry. Co. v. 
Larabee Mills (211 U.S. 612) came to be de- 
cided, the decision in the earlier case was for- 
gotten or ignored. The Supreme Court avoided 
the point, introducing what he calls an irrele- 
vant distinction between ‘‘matters national” 
and ‘‘matters of local interest,” holding that 
the latter, but not the former, are subject to 
regulation under state authority in the ab- 
sence of regulation by Congress. 

We agree with Mr. Cooke that it would 
have been “highly appropriate to consider 
the effect” of the earlier decision. The powers 
of the states at the present time are harder 
to define than they would have been if the 
Supreme Court had considered the bearings 
of the rule stated in the earlier case. 

Such considerations show the law to be still 
in an unsettled state. It is doubtful if the 
Supreme Court would ever care to overrule 
Western Union Tel. Co. v. Call Pub. Co., 
though such a result would doubtless be highly 
acceptable to Mr. Wickersham and others 
who favor national incorporation as assisting 
corporations to obtain immunity from state 
interference. 

It seems not unlikely, in fact, that the 
Supreme Court, in its decisions dealing with 
the taxing power, will be forced to declare 
that states have exclusive power directly 
to tax intra-state business of corporations 
engaged in interstate commerce, and that 
the interstate commerce clause will be given 
a less sweeping construction than has of late 
been the tendency. Such an inference is to 
be deduced perhaps from a second article by 
Mr. Cooke :-— 

“The Commerce Clause, and Taxation of 
Gross Receipts and of ‘Intangible Property.’ ”’ 
By Frederick H. Cooke. 8 Michigan Law 
Review 25 (Nov.). 

The rule allowing the imposition by a state 
of a tax on gross receipts derived from inter- 


state commerce, ‘‘having been solemnly ejected 
by the Supreme Court through the front door, 
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has been allowed to sneak in through the 

back door, though under a different name, so 

that it continues triumphantly in possession. 

This result has been reached by the establish- 

ment of the rule allowing taxation of ‘intangible 
operty.’ 

““Now the idea of property is without sub- 
stantial significance, apart from some use to 
which the property is—or may be—put. I 
might conceivably own real estate in the moon, 
or in the immediate vicinity of the North Pole, 
but the idea of any property therein would be 
a barren abstraction, there being no use or 
prospect of any use to which such property 
can be put.” 

Mr. Cooke goes on to say that when the 
capitalized earning power of a corporationis 
$10,000,000, and its gross receipts are $500,000 
a year, and the state imposes a tax amount- 
ing to $50,000 a year, ‘‘the practical effect is 
the same, whether such sum be regarded as 
ten per cent of the gross receipts,or as one- 
half of one per cent of the ‘intangible prop- 
erty.’ ... Yet, according to the Supreme 
Court, the tax of $50,000 is invalidly imposed, 
if regarded as a percentage of $500,000, the 
amount of the gross receipts; it is validly 
imposed, if regarded as a percentage of 
$10,000,000, the value of the “intangible 
property.’ Is not this a case of tweedle-dum 
and tweedle-dee? .. . 

“Now the decision in Galveston, Harris- 
burg &c. Ry. Co. v. Texas (210 U. S. 217) 
seems to me to indicate that at last the 
Supreme Court has come, or is coming to, a 
realization of the inconsistency that I have 
discussed. . . . Nevertheless the opinion con- 
tains the following attempt at reconciliation: 
‘Yet the distinction is not without sense. 
When a legislature is trying simply to value 
property, it is less likely to attempt to or 
effect injurious regulation than when it is 
aiming directly at the receipts from inter- 
state commerce. A practical line can be 
drawn by taking the whole scheme of taxation 
into account. That must be done by this 
court as best it can.’ I am not sure that I 
fully understand what is meant here, but 
there seems involved the idea that, as to the 
action of state legislatures, it is likely to make 
a good deal of difference by what name a 
given scheme of taxation is called. I confess 
to failure to be entirely satisfied with a dis- 
tinction based on such a supposition.” 

See Interstate Commerce Commission, 
Monopolies. 

Interstate Commerce Commission. ‘The 
Force and Effect of the Orders of the Inter- 
state Commerce Commission.’”’ By H. T. New- 
comb. 23 Harvard Law Review 12 (Nov.). 


The author summarizes his conclusions as 
follows :— 

(1) As Congress could not confer legislative 
power upon the Commission, and as merely 
ministerial methods are incompetent to per- 
form the tasks of rate-regulation, the orders 
which the regulative agency is empowered to 
make must depend upon inquiries of judicial 
quality. 
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(2) These orders cannot have compulsory 
force of themselves but must depend for their 
enforcement upon the federal courts. 

(3) The forfeitures attempted to be pro- 
vided for failure to obey orders must fail, as 
only a legislative body can define an act or an 
—- which by such definition becomes 

nal. 

“It may be, also,’’ he adds, ‘‘that the rates 
named in an order made by the Commission 
are entitled to weight as prima facie evidence 
of what is just and reasonable, in a suit brought 
under section 8, by a plaintiff claiming dam- 
ages for the omission of an act, viz., the act of 
obedience to an order, required by the law. 
When asked to enforce an order of the Com- 
mission the federal circuit court must pro- 
ceed substantially as it did under the ‘Cullom’ 
law, except that it no longer has the aid of a 
prima facie case made up by the Commission.” 


International Law. See Basis of Law, 
Declaration of London, Domicile. 


Jury. ‘‘The Jurors and the Judge.” By 
George W. Warvelle. 23 Harvard Law Re- 
view 123 (Dec.). 


“In the absence of constitutional or statu- 
tory recognition of the right, the volume of 
authority now seems to sustain the doctrine 
that the jury are not judges of the law in 
criminal cases. .. . 

“In many of the states, however, the old 
rule remains intact. In such states, while it 
is the duty of the court to aid the jury by 
instructing them upon all matters of law neces- 
sary for a proper determination of the issue, 
yet the instructions so given do not bind the 
consciences of the jurors but are regarded 
merely as an aid in arriving at a correct judg- 
ment.” 


Juvenile Crime. ‘“‘The Juvenile Court.’’ By 
Julian W. Mack. 23 Harvard Law Review 
104 (Dec.). 

“The work of the juvenile court is, at the 
best, palliative, curative. The more impor- 
tant, indeed the vital thing, is to prevent the 
children from reaching that condition in 
which they have to be dealt with in any court, 
and we are not doing our duty to the children 
of today, the men and women of tomorrow, 
when we neglect to destroy the evils that are 
leading them into careers of delinquency, 
when we fail not merely to uproot the wrong, 
but to implant in place of it the positive 
good. It is to a study of the underlying 
causes of juvenile delinquency and to a realiza- 
tion of these preventive and positive meas- 
ures that the trained professional men of the 
United States, following the splendid lead of 
many of their European brethren, should give 
some thought and some care.” 


“The Judicial Treatment of Juvenile 
Offenders.” By Henry H. Brown. 35 Law 
Magazine and Review 1 (Nov.). 

“The criteria which rule the adoption of 
particular methods of treatment in individual 
cases are four: (1) The age and sex of the 


offender; (2) The gravity of the offense 
charged; (3) The antecedents and character 
of the offender; and (4) The character of the 
offender’s home surroundings. 

“‘T am inclined to attach special importance 
to the last of these.” 

“The Beast and the Jungle’ (continued). 
By Judge Ben B. Lindsey. Everybody’s, v. 21, 
p. 770 (Dec.). 

“Do you know that over half the inmates 
of reformatories, jails, and prisons in this 
country are under twenty-five years of age? 
Do you know that an English prison commis- 
sion not long ago reported to.Parliament that 
the age of sixteen to twenty was the essen- 
tially criminal age? ... I may be very 
crazy, and yet not be as crazy as the people 
who, in the face of these facts, believe that 
the criminal methods of our civilization are 
anything but a gigantic crime and a stupen- 
dous folly.” 


Labor Laws. ‘‘The Illinois Ten-Hour Labor 
Law for Women.” By Andrew Alexander 
Bruce. 8 Michigan Law Review 1 (Nov.). 

“‘The argument against the shorter day is 
based purely on a theory of a supposed prop- 
erty right, the supposed right of a man to do 
as he pleases with his own, and to contract 
as he pleases. But this theory has no real 
foundation in our legal history. Opposed to 
it is the maxim that the public welfare is the 
highest law, and the growing belief that 
human lives and human souls are of more 
value than many sparrows—that even liberty 
itself, for it is for them that liberty exists and 
property was created.” 


See Industrial Evolution. 


Lawyers’ Court at Pittsburgh. “The 
Lawyers’ Court of Compulsory Arbitration.” 
By J. McF. Carpenter. 13 Law Notes 165 
(Dec.). 

Describing the thus far remarkably success- 
ful experiment at Pittsburgh, made under the 
authority of the act of 1836, which ‘‘contains 
many provisions regulating the proceedings 


before arbitrators, the filing of the award, 


appeal to the court, etc. It confers upon the 
arbitrators power to require the production 
of books; to judge of the competency and 
credibility of witnesses; to administer oaths; 
to adjourn meetings; to decide the law and 
the facts; to issue subpoenas and attach- 
ments for witnesses; and to punish for con- 
tempt.” 

Legal Education. ‘‘A History and Estimate 
of the Association of American Law Schools.”’ 
By Dean Charles Noble Gregory, University 
of Wisconsin. (Delivered as the President’s 
address before the annual meeting of the 
Association of American Law Schools at 
Detroit, August 25, 1909.) 19 Yale Law 
Journal 17 (Nov.). 

“In submitting this review of our nine years 
of existence, it is interesting to observe that, 
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although the statistics are not wholly ex- 
hilarating, yet there were in the past year, as 
shown by the re of the Commissioner of 
Education, 1,515 fewer students in regular 
medicine, 575 fewer in homceopathic medicine 
and 1,408 fewer in dentistry than nine years, 
ago, whereas, as we have seen, there are 
5,553 more law students than nine years ago. 
In fact, the growth in law schools in that 
— has vastly exceeded that in any pro- 
essional schools, except those in veterinary 
medicine, a comparatively new branch of 
instruction in which there has been a marked 
and sudden development.” 

Legal History. ‘Divorce in Rome.” By R. 
Vashon Rogers, K.C. 29 Canadian Law 
Times 997 (Nov.). 

‘‘Not one of the Emperors who busied him- 
self with the matter, undoing the work of his 

redecessors and substituting legislation of 
Pis own quite as complicated and futile, 
thought of interfering with the old principle 
that divorce ought to be as free as marriage, 
and independent of the sanction or decree of a 
judicial tribunal.” 

Legal Philology. ‘‘ ‘The French Influence 
in Braid Scots.’ ’’ By Charles Menmuir. West- 
minster Review, v. 142, p. 531 (Nov.). 

“French influence in legal matters is found 
in the term ‘remeid’ of ‘law,’ which was 
formerly applicable to that practice whereby 
justice might be obtained by appeal from a 
icone to a higher court, when the judgment 
of the former was considered to be at fault.” 

Marriage and Divorce. ‘‘Divorce and Pub- 
lic Welfare.” By George Elliott Howard. 
McClure’s, v. 34, p. 232 (Dec.). 

“Bad marriage laws are, of course, less 
harmful than are marriages biologically or 
morally bad. Here, too, the power of the 
lawmaker is limited. Yet a bad marriage law 
will account for divorce in far more cases than 
will a bad divorce law.”’ 

See Legal History. 

Monopolies. ‘‘The Law as to Combina- 
tions.’”” Memorandum. By Sir John Macdonell. 
Journal of Comparative Legislation, v. 10, pt. 1, 
no. 21, N.S., p. 144 (Oct.). 

“The existing English law as to restraint 
of trade . . . is tolerably complete and intel- 
ligible as to the interests of private persons; 


it is imperfect, undeveloped, and doubtful 
as to the interests of the public... . 
Reviewing the general tendency in all coun- 


tries, the author reaches several conclusions 
of interest, including the following :— 

“That there is, generally, a tendency to 
attempt (by legislation or judicial decision) 
to maintain competition, and to prevent the 
creation of monopolies by combinations, espe- 
cially as to necessary articles or services.”’ 

See Industrial Evolution. 

Penology. ‘‘On Reclamation as a Peno- 
logical Method.” By Carl Heath. West- 
minster Review, v. 142, p. 515 (Nov.). 


“Such diminution in crime as there is, is 
not due to prisons, police, and punishments, 
but to the rise in social and humanizing con- 
ditions outside the penal system. Prisons, 
with their degrading punishments, only further 
degrade a man, producing fitness, as one of 
the reports of the Borstal Association has it— 
‘for nothing but further terms of imprison- 
ment.’ The fact is, the more severe the 
punishment, as punishment, the less likely 
it is to have any effect in diminishing crime; 
nay, the very reverse... . 

““Reclamation, as the object to be aimed at 
in the treatment of every prisoner capable 
of being reclaimed, is a penological policy at 
once more reasonable and humane, and vastly 
more in the interests of an intelligent and 
civilized community, than the hopelessly 
inefficient method of punishment—of society 
conceiving itself to possess some divine attri- 
bute of justice. For, as Alfred Russell Wal- 
lace has truly said: ‘We never can know all 
the complex forces which drove the guilty 
man to the fatal deed.’ ”’ 

“The Secrets of the Schluesselburg.”’ By 
David Soskice. McClure’s, v. 34, p. 144 (Dec.). 

Describing Russia’s political prison the 
writer says :— 

“The régime and the aspect of the prison 
had been most carefully thought out and 
planned, being, as the ministers visiting the 
Schluesselburg repeatedly declared to the 
prisoners, intended to demonstrate to them 
that it was destined to be their grave... . 
Their food was abominable: bread, half raw, 
made of rotten flour; and a plate of hot water 
in which floated a few shreds of meat or the 
traces of an onion.” 

Practice. ‘‘The Bar in Austria-Hungary.” 
By E. S. Cox-Sinclair. 35 Law Magazine 
and Review 42 (Nov.). 

Two main features distinguish the history of 
the Hungarian bar; (1) the early date at 
which the complete status of the advocate 
was evolved; (2) his extraordinary struggle 
throughout the centuries for the recognition 
of Hungarian national rights. 

See Procedure. 

Probation. See Juvenile Crime. 

Procedure. ‘‘The Trouble with the Criminal 
Law.”” By William Dudley Foulke. Docket, 
no. 7 (Oct.—Nov.), also Ohio Law Bulletin, 
v. 54, p. 458 (Nov. 29). 

This is an extract from Mr. Foulke’s paper 
on ‘“‘The Trouble with the Law,” read before 
the Indiana State Bar Association at its 
recent annual meeting. 

“‘What are the technicalities through which 
the guilty so often escape? Here are a few of 
them :— 

“First. Every link in the chain of evidence 
must prove the defendant’s guilt beyond all 
reasonable doubt, and twelve men must concur 
in having no such doubt. .. . 

“Second. No man accused of crime can be 
required to furnish any evidence of guilt 
against himself. . . . 
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“Third. Certain irregularities in the grand 
jury room which could not possibly affect the 
merits of the actual trial are often allowed, 
not only to delay the course of justice, but to 
reverse a proper conviction; and informalities 
in the indictment, . . . often prevent a trial 
or reverse a conviction. 

“Fourth. Trifling errors in the admission 
or rejection of evidence, or in the charge of 
the court, or the behavior of the court or 
prosecutor, will defeat a conviction. .. . 

“Fifth. The defendant is not allowed to 
waive certain of his rights, his right, for 
instance, to be tried by twelve jurymen. . . . 

“Sixth. The provision that no man shall 
be tried twice for the same offense results in 
liberating men who are mistried. . . . 

“It was well enough to say that no man 
accused of crime could be required to testify 
against himself when he was not permitted 
to testify in his own favor; but experience 
shows that in the long run truth is best deter- 
mined when no reasonable source of inquiry 
is omitted. Now that the accused can testify 
in his own behalf, why should he not be 
examined and required to testify, whether 
the evidence criminates himself or not? The 
protection to the innocent which is sought 
under this provision is just as illusory as the 
protection to the innocent sought to be 
secured by the other technicalities, which 
lead in the end to lynch law, where he has no 
protection at all. Since he cannot be required 
to testify against himself, the police authori- 
ties seek to obtain confessions by extrajudicial 
examinations not subject to legal scrutiny. 
They take him to the room of the chief of 
police, or perhaps to his cell, and there they 
put him through the sweating process—the 
third degree—and nobody knows what may 
be the inducements or the threats, nor how 
reliable may be the report of the confession 
made. The police authorities are not greatly 
to blame for this. Where a crime has been 
committed, it is their business, their duty, 
and their pride to secure evidence to convict 
the man whom they believe to be guilty, and 
they have to do this outside the law. . . . 

“Unless we can protect the community as 
well as the men charged with crime, we will 
continue to have exhibitions of lynch law and 
private vengeance inflicted by individuals 
upon those from whom they have suffered 
injury.” 

“Procedure in the American Courts; Im- 
pressions of an English Barrister.’’ London 


Law Journal, v. 44, p. 644 (Oct. 30). 


While some of this writer’s statements are 
inaccurate, his main contentions are in large 
measure just. He was deeply impressed by 
the want of respect and dignity of bench and 
bar in the United States, in their relations 
with each other. The popular election of 
judges often results in a weakening of respect 
for the bench, and the preparation given in 
many American law schools is distinctly in- 
ferior. The absence of the barrister’s wig and 
gown deepens the impression of a lack of 
dignity. Cases are conducted in a far more 


free-and-easy way than is conceivable in an 
English court. 

“A trial before the Supreme Court resembles 
rather our proceedings before a master with 
their quick exchanges of conversation and 
their unceremonious argument. Yet it is not 
managed with the same dispatch. It is 
remarkable that a people who are famous 
for their hustle and their desire to save time 
should tolerate the slowness in the dispatch 
of legal business which is regular in American 
courts.”’ He thinks that the division between 
the two branches of the profession, while it 
may make litigation cheaper, necessarily 
renders it slower. ‘‘The ‘omnibus’ lawyer—if 
one may use the term—does not put his argu- 
ment as briefly, does not narrow down the 
issue of fact as concisely, nor appreciate when 
the judge has taken his point as readily as the 
English barrister.” 

Another fruitful source of delay is the 
crowded calendar, with the opportunity given 
to counsel to secure postponements. 

“So much for the cumbrousness of the 
American procedure. There are upon the 
other side of the account certain features 
which merit our favorable notice. Some 
time is saved, and a greater measure of accu- 
racy is secured, by the rule that in every civil 
as well as in every criminal case the evidence 
is taken down in shorthand by a stenographer, 
and read out to the witness at the close of the 
examination, so that its correctness is ascer- 
tained. It may be that the judge does not 
grasp the salient facts as clearly by this 
method as if he wére to make his own abstract 
of the witnesses’ statements, but the taking 
of evidence is certainly expedited. Another 
difference in procedure, which has much to 
recommend it, is that in every appeal the state- 
ment of the main facts and the legal argu- 
ments, statutes and authorities upon which 
each of the parties will respectively rely are 
embodied in a printed ‘brief,’ which is laid 
before the court. In other words, what is 
done here in appeals to the supreme appellate 
tribunals, is done in America in the case of all 
applications to revise the decision of a lower 
court, and it is, in fact, done more thoroughly, 
inasmuch as the ‘brief’ deals as fully with the 
legal issues as with the issues of fact.”’ 


“Particulars and Interrogatories in English 
Practice.” By A. M. Hamilton. 21 Juridical 
Review 230 (Oct.). 

“The adoption of the application for par- 
ticulars might be styled a development of our 
[Scots] practice rather than an innovation 
on it. ... No serious difficulty should be 
anticipated in fitting the essentials of this 
procedure into our system.” 

“The German Law-Suit without Lawyers.” 
By Chief Justice Simeon E. Baldwin. 8 Michi- 
gan Law Review 30 (Nov.). 

‘‘In most cases there must be written plead- 
ings drawn by lawyers, and a trial conducted 
by lawyers. A plaintiff is not allowed to 
conduct his own cause in any of the higher 
courts. But the plaintiff has his option of 
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suing by a lawyer, or not, in petty causes, 
involving not over three hundred marks, or a 
greater sum when arising from certain kinds 
of controversies, as between landlord and 
tenant, master and servant, travellers and inn- 
keepers, or seamen and ship. Should he 
elect not to have a lawyer to try his case, the 
defendant cannot have one either.” 

Property and Contract. See Labor Laws. 

Professional Ethics. ‘‘The Ethics Report to 
the Illinois State Bar Association.’’ Editorial. 
By George P. Costigan, Jr. 4 Illinois Law Re- 
view 272 (Nov.). 

“It would seem to be desirable that the 
various state codes of legal ethics should be 
uniform in arrangement as well as in sub- 
stance. Those codes are meant to start the 
young lawyer in right paths when he enters 
the profession and to furnish a basis for com- 

lling ethical action on the part of all 
awyers. From both points of view it is 
desirable not only to have uniformity in sub- 
stance among the states but also to make that 
uniformity apparent at a glance by a uniform 
arrangement and classification of the ethical 
rules adopted.”’ 

Quasi-Contracts. ‘Money Paid Under Mis- 
take of Law.’”’ Paper read before the Kansas 
State Bar Association. By R. O. Douglas. 
9 Brief of Phi Delta Phi 122 (Nov.). 

The writer disputes the proposition that a 
person cannot recover money which he had 
paid under a mistake of law ‘“‘when it appears 
that the payee is not entitled to it and should 
not in good conscience retain it.” 

Race Problem. ‘‘The Conflict of Color; IV, 
The World’s Black Problem.” By B. L. Put- 
nam Weale. World’s Work, v. 19, p. 12327 
(Dec.). 

Mr. Weale looks for a federation of the 
dark races of the earth—a union between the 
blacks themselves and a closer bond with the 
Arab and the Turk. ‘The Arab is the one 
man who can really conquer and improve the 
negro in his African home.” 

“The Social Position of the Maoris.” By 
Mabel Holmes. Contemporary Review, v. 96, 
p. 614 (Nov.). 

“The Maoris are perhaps the only colored 
race in the world who are allowed to stand, 
legally and socially, upon an absolute equality 
with the white man.” 

See Immigration. 

Sales of Goods. ‘‘Commercial Morality.” 
By G. W. Wilton. 21 Juridical Review 237 
(Oct.). 

The writer discusses two recent cases of 
gross imposition in trade, one illustrating 
American business methods, “in their de- 
a form,’’ in the sale of a cathartic pill in 

otland by full representations, the other 
exemplifying the practice of certain coal 
dealers in England and Scotland, in substi- 
tuting coals from other collieries in violation 





The Green Bag 


of the spirit and letter of mercantile engage- 
ments; and discloses the power of the criminal 
law in dealing with such conditions. 


Scientific Progress. ‘‘Environment and 
Productive Scholarship.” By Dr. W. J. 
Humphreys. Popular Science Monthly, v. 75, 
p. 597 (Dec.). 

“This great inequality . . . in productive 
scholarship between the northern and the 
southern parts of our country can have but 
one explanation—difference 1n environment; 
and it explains too the inferior part we as a 
nation are taking in preparing the way for 
any real advance in civilization.” 


Socialism. “‘Eyes and No Eyes.”’ By W. S. 
Lilly. Fortnightly Review, v. 86, p. 833 (Nov.). 

Many of the author’s views are fallacious, 
but he writes with refreshing keenness. 

“In this same city of New York, men are 
crowded four thousand, and even more, to the 
acre, and are living in conditions as filthy, as 
wretched, as inhuman as can be found in any 
London slum... . 

“There can be no doubt that this state of 
things is the outcome of the economical doc- 
trines unquestioningly received and believed 
in the civilized world for well-nigh a century 
from Adam Smith’s time. It was in 1776 
that in his ‘Wealth of Nations’ he laid down 
the doctrine of laissez-faire. . . . 

“He forgot that parity of condition is a 
condition of freedom of contract; and the 
generation to which he appealed did not 
happen to remember it. His doctrine was 
soon everywhere received and believed as a 
new economic gospel—with the consequences 
which we all know. . . . 

“Freedom of contract between the man 
who owns land, mines, machinery, and the 
man who owns only his ten fingers, skilled or 
unskilled—‘lord of himself that heritage of 
woe!’ It was under this system, described 
as ‘free competition working by demand and 
supply,’ that colossal fortunes were built up 
in England in the nineteenth century. This 
‘free competition’ was really a most atrocious 
tyranny of capital... . 

“Professor Menger has well observed that 
it is a function of — to ‘extract 
from the interminable popular and philan- 
thropic utterances constituting socialistic liter- 
ature the underlying ideas, and to translate 
them into scientific concepts of right.’ . . . 

“First, as to capital and labor, . . . the 
state should actively encourage, and by wise 
legislation aid, the systematic organization of 
industrial society. . .. Secondly, the state 
should effectively interfere in industrial con- 
tracts for the protection of those who are 
unable to protect themselves. ... Thirdly, 
as to monopolies ... the case for state 
ownership of public utilities is overwhelm- 
ing. ... Fourthly, astotaxation. . . . Two 
imposts much debated just now are the in- 
come tax and the death duties. Who can 
rationally doubt that these imposts should 
be progressive? The principle of equality of 
sacrifice absolutely demands it. . . . Fifthly, 
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as to the unearned increment, especially in 
the case of land, ... it seems just that at 
all events a considerable portion of it should 
be taken by the community... . 

“Lastly, speculation in stocks and 
shares . . . to get possession of wealth with- 
out earning it ...is morally wrong, and 
should be branded as legally wrong.’’ 

“Socialism and Human Nature.” By Amber 
Reeves. Contemporary Review, v. 96, p. 568 
(Nov.). 

“Even under the present conditions, the 
socialist movement could make use of its 
journalists to teach the people how to 
think. ... If once they can create any sort 
of collective mind, any power of thinking and 
acting together, they will be nearer effective 
socialism than they would be if Parliament 
were to pass a Fabian program within the 
next five years.” 

South African Union. See Government. 

Stocks and Bonds. ‘Sale of American 
Securities in France.’’ By Frank D. Pavey 
North American Review, v. 190, p. 811 (Dec.) 

“In the case of new issues, bankers and pro- 
moters who wish to offer securities for sale in 
the French market will do well to lay the 
foundation for that purpose by the insertion 
of suitable clauses in the bonds and mortgage 
which will anticipate some of the difficulties.” 


Supply and Demand. ‘‘Elicitation: An Un- 
recognized Law.’ By F. W. Orde Ward. 
Westminster Review, v. 142, p. 576 (Nov.). 


“Not merely in patent medicines, whether 
drugs or dogmas, do we find the effective 
supply creating the demand, but in almost 
every department of life, and in all sections 
of society. Any one with the true genius can 
make any one else accept his creed or cure, 
too frequently, and pay dearly for it. It is 
only a question of patience and pressure, till 
the right degree of elicitation has been 
reached.”’ 

Tariff. ‘‘The Tariff Debate of 1909 and the 
New Tariff Act.’’ By Prof. F. W. Taussig. 
Quarterly Journal of Economics, v. 24, p. 1 
(Nov.). 

“The most depressing part of the new 
tariff is in some of the petty items, important 
not in themselves but because of the mode in 
in which they were dealt with. A constituent 
secures the ear of an influential Congressman 
or Senator, proposes a high rate on an article 
he produces or wishes to produce, and gets it 
enacted by the log-rolling process. Where 
such changes concern important articles, like 
cottons, woollens silks, hosiery, there is 
usually some public discussion and at least 
pro forma justification. But where minor 
articles are to be affected, the new rates are 
quietly put through without check or 
scrutiny.’ 

“The Tariff of 1909, I.” By H. Parker 
Willis. Journal of Political Economy, v. 17, 


p. 589 (Nov.). 


“This is the first of a series of three articles 
on the tariff of 1909 which Mr. Willis will 
contribute to this Journal. This second article 
is to deal with the legislative history of the 
bill. The third will discuss the bearing of the 
— upon the foreign relations of the United 

tates.” 


Taxation. ‘‘Some Observations upon the 
Federal Corporation Tax Law.” Editorial. 
19 Bench and Bar 43 (Nov.). 


In case of those corporations whose revenues 
are the joint product of the property and the 
business activities of the corporation, ‘‘the 
question whether a tax on such product 
would be a direct tax was not decided by the 
Income Tax cases. It seems not unreason- 
able to suggest, however, that if a tax on 
income wholly derived from property is a 
tax on the property itself, a tax on income 
derived from the combination of capital and 
labor might be deemed to some extent a tax 
on the capital, and hence a tax on prop- 


ee 

“If the foregoing reasoning is correct, and 
the corporation tax is to some extent a 
direct tax, then, to that extent, the law is 
unconstitutional, and, if so, its valid and 
invalid portions seem so interwoven that 
they can not be separated and the whole law 
must be declared void (Income Tax cases, 158 
U. S., pp. 635-7). 

“If we may assume, on the other hand, that 
the tax is not a tax on the net income but on 
the franchise, the first consideration that 
suggests itself is that the corporate fran- 
chises of most companies have been created 
by the state governments, and that for the 
federal government to tax rights thus given 
by the states constitutes an infringement of 
the powers and rights of the states, to which 
alone the corporations owe theirexistence. . . . 

‘The mere fact that a corporation is created 
by a state government does not seem suffi- 
cient to prevent the federal government from 
taxing the franchise of such a corporation.” 
But in Veazie Bank v. Fenno (8 Wall. 533) 
there was a remark of Chief Justice Chase that 
might ‘‘lead to the conclusion that a tax on 
the franchise would be a direct tax, and hence 
must be apportioned. If this be so, it is 
fatal to the present law, if that be construed 
as imposing a tax on the franchise and not 
the net income. 

“It has been suggested that if the tax 
imposed by the recent act is to be regarded 
as an impost or excise, it is not uniform. 
There seems to be no objection to the law 
on this ground, however. It has effect and 
the same effect throughout the United States, 
and that has been declared to be the true 
test of uniformity (Knowlton v. Moore, 178 
U.S. 41)" 


“Is the Federal Corporation Tax Constitu- 
tional?” By Charles W. Pierson. Outlook, 
v. 92, p. 639 (Nov. 20). 


Mr. Pierson takes the ground that this tax 
is imposed on the privilege of doing business 
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and is unconstitutional because the federal 
government has no power to tax franchises 
granted by the states. 

“The language of the act, as well as the 
declarations of its sponsors, clearly indicate 
that it is intended not asa direct tax on prop- 
erty but as an excise taxonprivilege.”” It is 
‘“‘a tax upon the privilege of doing business 
in a corporate capacity. ... It is familiar 
law, re-iterated over and over again by the 
Supreme Court, that Congress cannot tax the 
means or instrumentalities employed by the 
states in exercising their powers and func- 
tions. ... The right to grant corporate 
charters for ordinary business purposes is an 
attribute of sovereignty belonging to the 
states, not to the general government.”’ 


“The New Federal Corporation Tax.” By 
Clare E. More. National Corporation Re- 
porter, v. 39, p. 399 (Nov. 11). 

“The act does not provide for a uniform 
tax upon each class of subjects, but does pro- 
vide for a tax upon one class of subjects. 
It is not a tax upon the occupation, because it 
excludes those corporations which do not have 
an income of $5,000 or more. This also adds 
to the fact that it is a direct tax upon the 
property of the corporation, for the reason 
that it exempts from taxation a certain 
amount of that property. 

“While we are not yet prepared to say that 
the law is unconstitutional, still our inclina- 
tion is that there is sufficient doubt as to the 
constitutionality of the law that every step 
taken by members of this association towards 
compliance with the law should be taken under 
protest.” 

“Inheritance, Income and _ Corporation 
Taxes—United States.”” By Robert Argyll 
Campbell. American Political Science Re- 
view, V. 3, p. 577 (Nov.). 

“The situation is not altogether deplor- 
able. The inheritance tax in the form intro- 
duced should have been voted down. The 
inheritance tax belongs to the states and has 
no place in the financial _—— of the nation. 
The income tax bill, while the best that has 
been introduced in America, is still defective, 
and more study and thought must be given 
to its administration. If the constitutional 
amendment passes the way will be clear to 
introduce an income tax modeled after those 
of foreign countries. In the meantime, the 
administration of the corporation tax will 
throw light on the difficulties of administer- 
ing the income tax. It is true, the corpora- 
tion tax will be shifted in whole or in part, 
depending largely on whether the business is 
subject to competition or is a monopoly. It 
will, however, expose some of the evils of 
corporate management and in the end may 
give way to a just and well-administered in- 
come tax.” 


“England’s Epoch-Making Budget.” By 
Justin McGrath. Cosmopolitan, v. 48, p. 43 
(Dec.). 


“It must be clear that the predatory and 
other kinds of wealth do not receive very 
much consideration at Mr. Lloyd George’s 
hands. Clearly, his idea is to tax wealth 
rather than indigence.” 

See Interstate Commerce. 

Universities. ‘‘In Heidelberg.”” By George 
A. Katzenberger. Phi Delta Phi Brief, v. 9, 
p- 113 (Nov.). 

“It is not my opinion that the courses 
offered are of much practical value to an 
American law student unless he has had a 
thorough education in a university, stays 
abroad long enough to master the language 
and complete the course, covering four years, 
and intends to prepare himself as a lecturer 
on those subjects; and even then, under the 
present conditions, the wisdom of his choice 
is questionable.” 

“The Law of the Universities; IX, Miscel- 
laneous.”’ By James Williams, D.C.L., LL.D. 
35 Law Magazine and Review 25 (Nov.). 

Dealing with (a) Practice and Evidence‘ 
(b) Differences between Oxford and Cam- 
bridge, (c) Acts of Parliament Affecting 
colleges, and (d) The Undergraduate. 

Vice-President of the United States. See 
Government. 

Wills and Administration. ‘The Post- 
Mortem Administration of Wealth.” By 
Daniel S. Remsen. 19 Yale Law Journal 36 
(Nov.). 

‘““‘Whatever we may think or say concerning 
executors and trustees the fact remains that 
administration of property after death de- 
pends primarily upon the testator. He ma 
direct it into any channel, giving or withhold- 
ing such directions, powers and discretions as 
seem to him best. As he has the power he 
must accept the responsibility. If he plans 
his will wisely, makes sure that it will stand 
the strictest scrutiny afterdeath, and selects 
his executors and trustee carefully, requiring 
bonds where desirable, he may reasonably 
expect satisfactory results, but not otherwise.” 

“Form of Will of an Alien in France.” By 
Oliver E. Bodington. 35 Law Magazine and 
Review 34 (Nov.). 

Commending the decision of the Court of 
Cassation in Gesling v. Viditz, holding that 
it is a for a testator to adopt the form 
of will recognized by his own country. 


Miscellaneous Articles of Interest to the 
Legal Profession 
Army. ‘The ‘National Guard’—A Hint 
from the United States.’”’ By Lieut.-Col. 
Alsager Pollock. Nineteenth Century, v. 66, 
p. 910 (Nov.). 
“There are but two ways of filling the ranks 


of an army with suitable raw material—the 
one by compelling good men to enlist, and the 
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other by making it worth their while. In the 
United States the iron hand of compulsion is 
normally encased in the velvet glove of volun- 
tary service.” 

Biography. Fielding. ‘‘Henry Fielding: 
Some Unpublished Letters and Records.”’ By 
G. M. Godden. Fortnightly Review, v. 86, 
p. 821 (Nov.). 

“Prison reform, poor-law reform, reform 
of the scandal of public executions, solutions 
for the problems of unemployment, of the 
housing of the poor, and of vagrancy, are 
but afew of the matters dealt within pamph- 
lets weighty with the learning of an accom- 
plished lawyer, and written by the pen that 
wrote “Tom Jones.” 

Hobbes. ‘‘Thomas Hobbes.” Contemporary 
Review, v. 96, Literary Supplement, p. 19 
(Nov.). 


“‘Had Hobbes lived a century and a half 
later he would probably have been a pro- 
found and enthusiastic idealist. That mighty 
‘working head’ would have worked back- 
wards from his definitions instead of forward, 
would have gone to the root of the things and 
surpassed the analysis of Kant. But his age 
compelled him to take the line he did, a line 
that was primarily intended to clear the 
world of cant, of self-deception, of decadent 
scholasticism. He had to stand on his defini- 
tions or give up the struggle.” 

Sorel. ‘“‘A French Defense of Violence.’’ By 
Ernest Dimnet. Forum, v. 42, p. 413 (Nov.). 


“The French Socialists are nearly all of 
them bourgeois—sometimes uncommonly 
wealthy—who, for purposes of their own, 
deceive and befool both the prolétaires and 
the richer classes. . . . None of them plays 
that part better than Jaurés, and none is in 
consequence more objectionable to M. 
Sorel. . . . The reintroduction of morals into 
the metaphysics of labor is a wonderful change 
for the better.” 

Vattel. ‘‘The Great Jurists of the World; 
XI, Emerich de Vattel.’”’ By J. E. G. de 
Montmorency. Journal of Comparative Legis- 
lation, v. 10, pt. 1, no. 21, N. S., p. 17 (Oct.). 

“Certainly it appears to me that Wolff was 
by far the greater thinker of the two, and no 
doubt Vattel himself would have admitted 
this. But, on the other hand, Vattel was a 
practical man, and he brought Wolff’s doc- 
trines, with certain modifications, into the 
domain of practical life.’’ 

Commerce. ‘‘American Business Condi- 
tions.” Being v. 34, no. 3, of the Annals of 
the American Academy of Political and Social] 
Science (Nov.). 


_ This interesting number contains the follow- 
em, each by an expert in his own 
eld :— 


“The Securities Market as an Index of 
Business Conditions,’ by Thomas Gibson; 
“Present Condition of International Trade,” 
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by John J. Macfarlane; ‘‘Conditions in Stove 

anufacturing,’’ by William J. Myers; ‘“‘The 
Stove Trade,’’ by James W. VanCleave; ‘‘Diffi- 
culties and Needs of the Paper and Pulp 
Industry,” by Arthur C. Hastings; ‘‘Pros- 
— of the Meat Packing Industry,” by 

ichael Ryan; ‘Revival of the Trade in 
Woolens,” by William Whitman; ‘‘The Pros- 
perity of the Brewing Industry,” by Hugh F. 
Fox; ‘‘The American Iron Trade of 1909 and 
the Outlook,” by A. I. Findley; ‘‘The Outlook 
for Paint Manufacture,’’ by G. B. Heckel; 
“Trade Revival in the Lumber Industry,” 
7 John E. Williams; “South America—Our 

anufacturers’ Greatest Opportunity,” by 
Hon. John Barrett; ‘‘The Yellow Pine Situa- 
tion,” by C. D. Johnson; ‘‘Hosiery Manufac- 
ture in the United States,’’ by C. B. Carter; 
“The Market for Locomotives,” by Alba B. 
Johnson; ‘‘Automobile Sales and the Panic,” 
by David M. Parry; ‘“‘Government Assistance 
to Export Trade,”’ by C. S. Donaldson; ‘‘The 
Return of vies non by Hon. O. P. Austin; 
‘‘Present American Business Conditions in the 
Distilling canes by Morris F. West- 
heimer; ‘‘Recent Developments in the Life 
Insurance Business,”’ by L. G. Fouse; ‘‘The 
Recovery from the Depression,” by John 
Moody; and ‘‘The Present Supply of Freight 
Cars,” by Arthur Hale. 


Conservation of Natural Resources. ‘What 
Conservation Means to the Nation’s Progress 
and Prosperity.”” By Day Allen Willey (after 
interviews with Senator Francis G. New- 
lands). Putnam’s, v. 7, p. 259 (Dec.). 


“If by uniting the powers of the states and 
the powers of communities and the powers of 
individuals with the powers of the national 
government, we can diminish the cost to that 
government and make feasible projects which 
would otherwise be so costly as to be imprac- 
ticable, shall we hesitate to enlist that co- 
operation? Good business judgment requires 
it.” 


“Mr. Ballinger and the National Grab-Bag.”’ 
By John L. Mathews. Hampton’s, v. 23, 
p. 825 (Dec.). 

“His talents as a lawyer have ever been 
employed by corporations or individuals who 
believe that the treasures of the public domain 
should become their property. ... His 
point of view may be old-fashioned, but it is 
not likely that he can be proved guilty of 
corrupt acts.” 


“The A B C of Conservation.”” By Gifford 
Pinchot. Outlook, v. 93, p. 770 (Dec. 4). 

“It is just as essential for the public welfare 
that the people should retain and exercise 
control of water power monopoly on navi- 
gable as on non-navigable streams. If the 
difficulties are greater, then the danger that 
the water powers may pass out of the people’s 
hands on the lower navigable parts of the 
streams is greater.’’ 

Germany. ‘“‘The New Germany—an Object- 
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Lesson.” By Rudolf Cronan. McClure’s, v. 34, 
p. 183 (Dec.). 

“The policy of conservation that made 
German forestry such a success is applied also 
to agriculture. ... Deserted farms, which 
as a result of soil exhaustion can be found all 
over the eastern half of the United States, are 
absolutely unknown in Germany.” 


Fiction. “The Unjust Judge.” By John 
Luther Long. Success, v. 12, p. 777 (Dec.). 


The first installment of a readable story in 
two parts, dealing with a criminal trial. 

History. ‘‘The Story of the Santa Fé Trail.” 
By Charles M. Harvey. Atlantic, v. 104, 
p. 774 (Dec.). 

“In the later sixties and early seventies 
from five to eight million dollars in merchan- 
dise passed over the trail annually, for New 
Mexico and California.” 


Manchuria. ‘‘Manchuria, Desired of Na- 
tions.”” By George Marvin. Outlook, v. 93, 
p. 671 (Nov. 27). 

“After all the treaties and the notes and 
the lapse of years, the definition of the ‘open 
door’ does not seem identical in all lan- 
guages.” 

This article, however, does not pretend to 
discuss the political situation, but merely 
describes the country. 


Mexico. ‘‘Barbarous Mexico—III, With 
the Contract Slaves of the Valle Nacional.” 
American Magazine, v. 69, p. 250 (Dec.). 

“The towns in the valley provide police- 
men to hunt runaway slaves, not one of whom 
can get out of the valley without passing 
through them. Every runaway slave brings 
a reward of $10 to the man or policeman who 
catches and returns him to his owner.” 

Opium Traffic. ‘The American Opium 
Peril: Growing Use in this Country of a Drug 
That Elsewhere has Slain its Millions.” By 
Hugh C. Weir. Putnam's, v. 7, p. 329 (Dec.),. 

“Opium is not a foe to be conquered by 
halfway measures. Either its illegal use must 
be checked entirely or not at all. We have 
prohibited it absolutely in our Philippine 
territory. We must also prohibit it in our 
American territory.” 

Railways. ‘Highways of Progress; II, 
From Minnesota to the Sea.” By James J- 
Hill. World’s Work, v. 19, p. 12339 (Dec.). 

“The embodiment in practice of the prin- 
ciple that railroading is a business enterprise 
and not a speculation; that its chief interest 
is in the field, the factory and the mine rather 
than upon the stock exchange; that the 


intelligent and just system of profit-sharing 
beteeen carrier and shipper embodied in 
reasonable rates will best promote the pros- 
perity of both and enlarge the common heri- 
tage, is not the least of the contributions made 
by the Northwest to the development of the 
nation and the world within the last fifty 
years.” 

South America. ‘‘The Individuality of the 
South-American Republics.”’ By Rev. Francis 
E. Clark, D.D., LL.D. North American Re- 
view, v. 190, p. 785 (Dec.). 

“They are as distinctive in their national 
characteristics, their aspirations, their hopes 
and their patriotism as the countries of 
Europe that lie side by side and occupy a 
much smaller territory than South America.”’ 

Sugar Trust. ‘Spreckels and the Phila- 
delphia Sugar Trust Fight.’’ By Judson C. 
Welliver. Hampton’s, v. 23, p. 755 (Dec.). 

“The first case which the Supreme Court 
of the United States decided under the Sher- 
man law was the case of United States v. E. C. 
Knight Company et al. ... The effect of 
that victory was to convince the country that 
the anti-trust act was worthless.” 

“The Rebate Conspiracy.’”’ By Charles P. 
Norcross. Cosmopolitan, v. 48, p. 65 (Dec.). 

“The game [of getting unlawful rebates] was 
worked from so many angles that it became 
a perfect maze. It must have run into hun- 
dreds of thousands of dollars a year.” 

Taft’s Administration. ‘‘Eight Months of 
President Taft.’”’ By Sydney Brooks. Fort- 
nightly Review, v. 86, p. 903 (Nov.). 

“He found ready to hand the atmosphere 
and the state of mind most propitious for the 
kind of constructive work in which he excels. 
He has, moreover, a reflective, probing, dis- 
entangling mind; he is strong, cautious, and 
serene; his mountainous geniality makes in- 
numerable friends and no enemies; he is almost 
startlingly unprovocative; his gift of lubricat- 
ing sagacity is precisely the gift most likely 
to ensure harmony between the White House 
and Congress; and he is thoroughly experi- 
enced in the work of administration... . 

“But there is no essential difference in the 
aims and spirit of the two men [ Roosevelt 
and Taft]; the difference is one of manner 
and training merely; and if Wall Street is 
misled by Mr. Taft’s moderation of speech and 
bearing into the belief that the days of 
McKinley and Hanna are about to re-visit 
the land, Wall Street will find itself pro- 
digiously mistaken. Mr. Taft will talk less 
and in milder tones than Mr. Roosevelt, but 
he is likely to accomplish more, if by accom- 
plishment is meant the translation of policies 
into laws.” 


2... Lae 








a 2 ee i i ne ek ee a 


20 


eo} 





ing 
in 


rOs- 
eri- 
ade 
the 
ifty 


the 
ncis 
Re- 


ynal 
ypes 
of 
y a 
ca.’ 
rila- 
s C. 
he 
ourt 
her- 
. 
t of 
that 


- #. 
ec.). 
| was 
“ame 
hun- 


is of 
Fort- 


yhere 
r the 
xcels. 
, dis- 
and 
S in- 
most 
ricat- 
likely 
Louse 
xperi- 
n the 
sevelt 
anner 
set is 
h and 
ys of 
Visit 

pro- 
k less 
t, but 
ccom- 
olicies 








Reviews 


SIR HENRY MAINE ON POPULAR 
GOVERNMENT 

Popular Government. Four essays: The Pros- 
ae of Popular Government, The Nature of 

emocracy, The Age of Progress, The Constitution 
of the United States. By Sir Henry Maine. Popu- 
lar ed. John Murray, London. p- 254 + index 
17. (2s. 6d. net.) 

HESE four essays, though published 
a generation ago in the Quarterly Review 
in their original form, and issued as a book in 
1885, are not the best known and most read 
in the United States of Sir Henry Maine’s 
productions. The publisher has now issued 
the first popular edition, and as time goes on 
the American demand for a work which must 
always possess interest for thoughtful readers 
will doubtless increase. On account of its 
broad generalizations based on a wide survey 
of historical facts, its timeliness is quite as 
great now as in 1885; some observations, 
such as those regarding the British Constitu- 
tion, are in fact even more significant with 
reference to current events than to conditions 
of yesterday. 

The writings of Sir Henry Maine have taken 
their place with the world’s great literature, 
so it is idle to praise their analytical acumen, 
rich learning, and striking literary beauty, 
and equally needless to dwell upon the desul- 
tory and inexact method sometimes pur- 
sued. It is proper, however, to discuss the 
substance of his main contentions within the 
restricted space available. 

“Popular government,”’ the term which he 
adopts after some deliberation as best suited 
to his ends, is somewhat vague in its applica- 
tion. Sir Henry Maine himself perceives 
that there are many forms of government by 
the many. He evidently does not consider, 
however, the diversity of form so great as to 
weaken the opportunity for formulating 
generalizations applicable to all government 
by the many. But the Many and hoi pollot, 
as the words are currently used, are not ex- 
actly synonymous. Popular government 
doubtless includes government by the mob, 
but does include something more. Monarchy 
and oligarchy have both passed away in most 
western countries. Monarchical and aristo- 
cratic forms still largely survive, but in some 
countries nominally governed by a king, the 
people are intrusted with large powers of 
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legislation, and even, to a large extent, with 
that to alter the Constitution itself. More- 
over, where the people do not in fact govern, 
the power to govern is often in western civili- 
zation conferred upon them both by the law 
and by the sanctions of public opinion. Con- 
sequently popular government is not to be 
treated as an abnormal phenomenon. 

On the contrary, there is a species of popular 
government which, by carrying out policies 
springing from partisan exploitation of the 
class interests of the proletariat, is bound 
sooner or later to disrupt the natural organi- 
zation of society, and may result in conditions 
such as those to be seen in the French Revo- 
lution, and in the political vicissitudes of some 
of the less stable governments of Latin 
America and Latin Europe. Toward this 
extreme democracy it may seem that the 
more conservative countries, under the stress 
of Radical propagandism, are trending, but 
such an impression is largely if not wholly 
superficial. While Radicalism is often ram- 
pant it is but seldém, and then usually only 
temporarily, triumphant. Moreover, it is ut- 
terly inconceivable that countries like Great 
Britain and the United States shouldever come 
to be, once for all, popular governments in the 
sense of being governed by the mob. It is 
thus evident that government by the Many 
presents two distinct varieties: one in which 
the balance of power is in the hands of a 
minority too large and too popularly consti- 
tuted to answer to the name of an aristocracy, 
or of a conservative majority which upholds 
the moral interests common to society rather 
than those of a special class; the other, in 
which the balance of power has passed to a 
radical majority not sensitive to broad ethical 
considerations, and bent on wiping out every 
inequality of political and social, and some- 
times even of economic status. The former 
answers to the description, probably, of what 
is meant in our Constitution by the words ‘‘a 
republican form of government’’; the latter is 
Radical Democracy—a thing, fortunately, 
which exists rather in the oratory of dema- 
gogues and imagination of socialists than, to 
any considerable extent, with any substantial 
permanence, in the actual world. 

It is of Radical Democracy that Sir Henry 
Maine is writing when he says (p. 35): ‘“‘Secu- 
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rus judicat orbis terrarum were the words 
which rang in the ears of Newman and pro- 
duced such marvelous effects on him. But 
did any one in his senses ever suppose that 
these were maxims of progress?’’ The motto 
in no way signifies securus judicat vulgus. 
Otherwise what would become of the sanctions 
of social opinion which give effect, not only 
to the authority of governments, but to pri- 
vate law and to international law as well? 

That the confusion entailed by the use of a 
vague term leads to some fallacious assump- 
tions may be readily surmised. One of these 
is the fallacy of the Wire-puller. In a wide 
democracy, argues the author in the first 
essay, political power is subdivided into such 
small morsels that men are not content and 
desire more than their share. Thus arises 
the Wire-puller. His function is to collect 
and utilize the rejected fragments. He would 
be powerless to achieve anything were it not 
for party feeling, which does not rest upon 
intellectual conviction but is a matter of 
primitive instinct. Intellectual, moral or 
historical differences go such a little way down 
into the population that the Wire-puller seeks 
only to appeal to the electors with ideas likely 
to win favor with the greatest number. Thus 
extensions of the suffrage are a favorite 
weapon of the Wire-puller. 

Such observations may be applicable to an 
imaginary society illustrative of Hobbes’ 
dictum, which Sir Henry Maine adopts, that 
liberty is power cut into fragments, and to 
some real societies which by the employment 
of violent and suicidal measures try to realize 
the Utopia of an absolute equality founded on 
liberty. But they are only partly applicable 
to a sound republicanism. Society perceives 
the futility of attempting to divest individuals 
of every vestige of power conferred upon them 
by their natural capacity for leadership or 
by their economic or intellectual supremacy. 
Society loves, in fact, a certain amount of in- 
equality. Equalization, howsoever it may 
progress under a régime of free institutions, 
cannot advance beyond the barriers of human 
nature itself. Absolute political equality is a 
chimera because it would necessitate the abo- 
lition of all disparity between habits, between 
opinions, between the moral virtues which 
often underlie natural leadership and political 
influence, and between powers of intellectual 
and oral persuasion. The consequence is 
that in a naturally constituted democracy 
political power is not subdivided into infini- 
tesimal fragments. Liberty not only toler- 


The Green Bag 


ates a certain amount of privilege, if it may 
be so called, but positively demands it in 
order to protect itself from decay. There- 
fore the Wire-puller has little room for his 
operations. His place has been largely pre- 
empted by others whose power is exercised not 
solely for selfish purposes. 

Another misconception is shown in the 
author’s argument in the third essay, that be- 
cause the greater portion of the human race 
has shown an extreme tenacity of its social 
and political institutions, popular govern- 
ment, with its restless craving for endless 
change, is abnormal, and is proved by human 
experience to be doomed to a brief existence. 
He falls into this error through his failure to 
distinguish between the stable and the un- 
stable varieties of popular government. 

The volume contains an account of the 
government of the United States, full of preg- 
nant and by no means unfavorable comment 
and worthy of the study of those who would 
understand the American Constitution. Sir 
Henry Maine considers, evidently, that our 
government is not a popular government in 
his own sense of the term, owing to the fixity 
of our Constitution and to the functions of the 
Supreme Court and national Senate. His 
conclusion, however, that the President of the 
United States is likely usually to be a medi- 
ocrity (p. 248), is as unsound in theory as 
in fact. 

The book, however, is itself a solemn warn- 
ing against the dangers of a too wide democ- 
racy, which may block the wheels of progress 
and create greater social injustices than it 
can possibly remove. These essays have a 
good lesson for Americans, and should cause 
us to be on our guard against injurious in- 
fluences of speculation or passion that may 
tempt the country to remove those checks 
on the supremacy of the proletariat which 
were wisely provided in our federal Constitu- 
tion. They should always lead us to give 
pause and consider carefully all reforms which 
are put forward in the name of Democracy, to 
make sure that they truly answer to the 
requirements of a sound and progressive Pop- 
ular Government. They should also stim- 
ulate us to seek an ideal Popular Government 
in a higher sense of the term than that used 
by Sir Henry Maine,—one in which all class 
interests are subordinated to those of the 
entire community, and the discipline of the 
state is exercised over the great and the 
humble, the rich and the poor, the capitalist 
and laborer, in like degree for the good of all. 
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GENERAL DRAPER’S AUTOBIOGRAPHY 


Recollections of a Varied Career. By William F. 
Draper. Little, Brown & Co., Boston. Pp. 399+ 
index. With nine illustrations. ($3.00 net.) 


HE Drapers of Hopedale are one of the 
families in which Massachusetts takes 
proper pride, in view of many substantial 
qualities and useful public services. The 
great manufactory of textile machinery 
wh'ch has been built up in the model Massa- 
chusetts town testifies to the sagacity and 
thrift of several generations, and the family 
has furnished many men of strong and up- 
right character readily responsive to the call 
of public duty, among them the present 
Governor of Massachusetts, who is the younger 
brother of the author of this notable auto- 
biography. 

The Drapers have had an unusual history, 
as every one in the direct line for three cen- 
turies back, in New England, has been di- 
rectly connected with the manufacture of 
cloth. Several of General Draper’s ancestors 
were also officers in the Colonial and Revo- 
lutionary wars. The paternal side of the 
family may be said to have had for its symbols 
the loom and the sword. These hereditary 
influences were mingled on the maternal side 
with those of a line of forbears who were 
chiefly farmers and soldiers. The Draper 
ancestry thus offers a typical example of 
energetic New England stock. Such ante- 
cedents explain in some measure General 
Draper’s chief characteristics, his industry, 
practical wisdom, courage and love of sim- 
plicity. 

One of his grandfathers, Ira Draper, was 
an inventor of cotton machinery who never 
succeeded in turning his inventions to pecu- 
niary profit. The other, Benjamin Thwing, 
was a school-teacher noted in his profession. 
The inventive genius of Ira Draper was trans- 
mitted to the second and third generation, 
but the grandson fortunately inherited from 
his father a strong business faculty which 
enabled him to become more successful 
in placing his inventions upon the market 
than either the father or the grandfather, 
and the result was that by means of close 
economy in early life, by intense application 
to business, and by twenty years of concen- 
trated effort he was able to amass a large 
fortune. This was acquired mainly as a 
recompense for his own exertions, and as his 
father, though he later became well-to-do 
according to the standards of an earlier time, 


was not in a position to assist him materially, 
General Draper might in a sense perhaps be 
called a self-made man. Besides inheriting 
his father’s business ability, he also shared 
his self-assertive individuality and active 
interest in public questions. It was but 
natural, therefore, that the son should dis- 
tinguish himself not only in business but in 
public service, that he should fight honorably 
as an officer on the Union side in the Civil 
War, should be sent to Congress for two terms, 
and should be selected by President McKinley 
for Ambassador to Italy, besides holding 
such offices as that of president of the Home 
Market Club, which has always actively led 
the protectionist movement in New England. 

General Draper was always a strong pro- 
tectionist. He refers somewhat humorously 
to his father having been thrown out of em- 
ployment in 1839, owing to the depression in 
manufacturing caused by the reduction in 
the tariff, when, after looking vainly for work, 
he finally had to accept a position as an opera- 
tive at Lowell at five dollars a week. This 
experience convinced the elder Draper of the 
advantage of a protective tariff and he never 
forgot it. The son found the business of the 
Hopedale mills much affected by the tariff 
discussions and, the reductions involved in 
the Wilson bill. The number of employees 
went down from twelve hundred employed 
at full time in 1892 to a little more than three 
hundred at three-quarters time in 1894, and 
wages had to be reduced. According to his 
protectionist theories, Republican success in 
1896 was to result in a great stimulus to the 
business, and this proved to be the case, for 
in 1897 the force had to be increased to seven 
hundred, and during the next two or three 
years it had gradually swelled to eighteen 
hundred. It then became evident that radi- 
cal enlargement must be made, and in the 
course of a forty days’ leave of absence from 
diplomatic service, plans for more than 
doubling the plant were developed with the 
result that in short time three thousand 
operatives were at work. As a policy of 
rapid expansion was under discussion, General 
Draper then felt obliged to resign his Am- 
bassadorship in order to retain his leadership 
of the business. His description of {the 
vicissitudes of the great establishment and of 
details of the industry is most interesting. 
It affords a striking example of the practical 
operation of a high protective tariff. 

General Draper’s reminiscences give an 
interesting portrayal of business and social 
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conditions in New England in so far as his 
life was directly concerned with them, and 
he devotes many pages to the discussion of 
the business aspects of important legislation. 
His residence and frequent visits abroad, his 
life at Washington, where he maintains a 
winter home, his family connections, his 
second wife being the daughter of General 
Preston, an eminent Kentuckian, and the 
marked social attentions which have been 
paid to him as the natural incidents of a dis- 
tinguished career, lend to the account a 
broader and more human scope. It is a 
fascinating story of the life-work of an in- 
ventor, man of affairs and publicist. 


A PRACTICAL BOOK ON PENOLOGY 


The Crime Problem; What to Do About It, 
How to Do it. By Col. Vincent Myron Masten. 
Star-Gazette Co., Elmira, N. Y. Pp. 156. ($1.50.) 

HE author, who, is military instructor 

in the New York State Reformatory at 
Elmira, and has spent the greater part of his 
life in working with criminals, writes this 
book as a protest against three evils from 
which the American penal system suffers and 
with respect to which much is to be learned 
from the British system. He protests against 
the promiscuous herding of criminals and 
their subjection to a uniform treatment, 
against a too indulgent attitude on the part 
of society toward the criminal, and against 
the practice of imposing sentence for a definite 
period of imprisonment. The book is thus 
an argument for a more enlightened and pro- 
gressive penal system, the chief features of 
which would be special institutions for differ- 
ent classes of criminals, the careful grading 
of criminals, and the indeterminate sentence. 

Colonel Masten gives a good description of 
the English prison system, and in showing 
that some of its characteristics might well be 
imitated, he is performing a service which 
should be highly appreciated by the legal 
profession and by all interested in social prob- 
lems. His recommendations with regard to 
prison reform are good, and deserve study. 
He has much to say, also, about improving 
the administration of prisons by equipping 
them with better trained officials. Inci- 
dentally he speaks a good word for children’s 
parole courts, which his system of graded 
punishment in fact presupposes. 

The author considers immigration largely 
responsible for the evils of crime in this 
country. Readers will not entirely agree 


with this conclusion, nor with all of his recom- 
mendations with regard to the further re- 
striction of immigration and the placing of 
aliens on probation for several years before 
granting them naturalization, with the possi- 
bility of the transportation of those dis- 
covered to be undesirable newcomers. But 
some of these suggestions stimulate thought, 
and they do not invalidate the substantial 
soundness of the writer’s plan for penal re- 
form. 

The book evinces keen sympathy for an 
insight into the lives of criminals and ex- 
presses a humane spirit, while at once it 
rebels against the sentimentality which has 
foisted upon the American people in many 
parts of the country a crime-breeding system 
of institutions which are far from having a 
deterrent or reformatory effect upon the 
vicious impulses of their inmates. ‘‘We 
know of no British writer of standing,’’ he 
says, “‘who will assert of the British system 
that it is crime-breeding,” but ‘plenty of 
our best informed sociologists and penolo- 
gists so hold as to our prison system.” 

Colonel Masten’s book is based upon prac- 
tical experience rather than upon scientific 
theory. His ideas on prison discipline are 
admirable. The principles which should 
control the grading and classification of 
criminals are not outlined. However, it is 
probable that grading by an empirical method, 
by temporary confinement of all criminals, 
after sentence, in institutions where they 
can be kept under careful observation, would 
yield results quite as satisfactory, if not more 
so, and as morally just, as the application of 
definite scientific principles, whether or 
not embodied in legislation. Hence readers 
should not be repelled by the fact that the 
writer’s system is not built upon a scientific 
foundation. 

If the literary form and typography of the 
book cannot be heartily praised, the sub- 
stance of its ideas is, as we have said, excel- 
lent, and it is a book which deserves a wide 
circulation. 


HUDDY’S AUTOMOBILE LAW 


The Law of Automobiles. By Xenophon P. Huddy 
of the New York bar. 2d ed. Matthew Bender 
&Co., Albany. Pp. xxvi, 317+ table of cases and 
index 43. ($4.) 


HE law of automobiles is developing 
rapidly and is moving steadily towards 
that stage of development at which it will 
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lend itself readily to codification in the in- 
terest of uniformity. The second edition of 
Mr. Huddy’s work on the subject illustrates 
the Swift growth of the law since 1906, when 
the first edition appeared. Since then many 
questions have been settled. Mr. Huddy’s 
work treats of every phase of the law, such 
as the nature and status of the automobile, 
the right to use highways, registration and 
licenses, rights, duties and liabilities of 
drivers, duties of pedestrians, evidence and 
proof of speed, and the like. The volume 
contains a good deal of discussion on taxi- 
cabs, defenses in speed cases, the liabilities 
of guests, interstate contracts, speed traps, 
and so on. 


AN ATTACK ON THE ACCEPTED 
NOTION OF FREE SPEECH 


Free Press Anthology. Compiled by Theodore 
Schroeder. Truth Seeker Publishing Co., New 
York. Pp. viii. 266. ($2.) 


ia is evident from a first glance that 

this book has been compiled largely 
for the purpose of offering a protest against 
restraints on the free discussion of sexual sub- 
jects. Extracts from the compiler’s writings 
on this particular topic are included, and 
apart from the pages dealing with what 
Mr. Schroeder considers the unconstitutional 
censorship of obscenity, sex-discussion and 
sex literature, there is nothing, unless we 
except a chapter on freedom of speech for 
anarchists. to furnish any ratson d'etre for 
such a heterogeneous collection as has here 
been brought together. 

It is therefore with surprise that one finds 
inside the title page the following motto, 
quoted from Westermarck: ‘‘The conceal- 
ment of truth is the only indecorum known 
to science.’”’ Such a quotation is grotesque 
in its irrelevancy. Had Mr. Schroeder read 
Westermarck more sympathetically, he might 
have discovered a sound ethical explanation 
of the reserve which marks modern society’s 
treatment of certain matters. 

Obviously the existence of such a volume 
as this is to be explained only by those quali- 
ties of temperament which array some men 
in irreconcilable conflict with social conven- 
tion. They are blind to the fact that the 
dividing line between morality and con- 
vention is indistinctly defined, and they can- 
not free themselves from the delusion that 
on questions which merely involve good 


taste every man is entitled to express opin- 
ions of his own. 

This ‘‘anthology”’ contains some extracts 
from great writers worthy of inclusion in a 
volume devoted to the literature of free 
speech, but there is much that should not 
have been included and which looks ab- 
surdly out of place beside the classic utter- 
ances of Milton, Spinoza, Locke, and Vol- 
taire. The symmetry of what might other- 
wise have been a well-balanced collection is 
hopelessly destroyed by an eccentric scheme 
of selection, and we cannot recommend the 
volume as deserving our readers’ attention, or 
as worthy of the great principle which it 
purports, and utterly fails, clearly to set forth. 


NIMS ON THE LAW OF UNFAIR BUSI- 
NESS COMPETITION 


The Law of Unfair Business Competition, in- 
cluding chapters on trade secrets and confidential 
business relations; unfair interference with con- 
tracts; libel and slander of articles of merchandise, 
trade names, and business credit and reputation. 
By Harry D. Nims of the New York bar. Baker, 
Voorhis & Co., New York. Pp. xlvi, 516, index 
and table of cases 65. ($6.50 net.) 


HE first book which has ever been pre- 
pared on the law of unfair business 
competition is now offered to the general 
practitioner and student of legal principles. 
Topics that have usually been scattered 
through different works, such as ‘Trade- 


Marks and Unfair Competition,’”’ ‘‘Corpora- 
tions,” “‘Libel and Slander,” ‘‘Literary Prop- 
erty,” ‘Injunctions’ and ‘“‘Trade Secrets,” 


are here collected in a unified treatise. Mr. 
Nims shows a firm grasp of the legal princi- 
ples involved. He presents the subject in an 
orderly and logical form, and has in fact made 
a somewhat important contribution to the 
organization of the prevailing doctrines into 
a systematic whole. He threshes out every 
branch of the subject with care and accuracy, 
and his citation of cases is adequate. 

The law of unfair trade has developed 
rapidly during the past few years and is now 
a very important branch of commercial law. 
Courts of equity have greatly extended the 
scope of the relief granted for anything in the 
nature of fraudulent imitation of the articles 
of another, and the field which Mr. Nims has 
ably covered is one of complexity and wide 
extent. The book is marked by discernment 
as well as by completeness, and the results 
achieved are distinctly praiseworthy. 
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MACOMBER’S FIXED LAW OF PATENTS 


“The Fixed Law of Patents, as Established by 
the Supreme Court of the United States and the 
Nine Circuit Courts of Appeals.” By William 
Macomber. Little, Brown & Co., Boston. Pp. 
cxxxix, 907 + index 17. ($7.50 net.) 


N encyclopedic digest of the law of 
patents, dealt with in a systematic, 
clear and comprehensive manner, is the more 
valuable in this case because the law is stated 
wherever possible by direct quotation of the 
language of the courts. Mr. Macomber pre- 
pared this work primarily for his own use 
because he did not consider reports and di- 
gests adequate, and because he preferred the 
law in its own language to inadequate syl- 
labi and digests. He therefore resorted to 
the method of quotation. He has confined 
the treatise strictly to the settled law, and 
when the question is not settled he does not 
discuss it or include any rule stated on the 
authority purely of a court of original juris- 
diction. This work will therefore have some 
permanent value, because it does not deal 
with the sort of law which can be overruled 
at any time by courts of last resort, and pa- 
tent lawyers will doubtless appreciate the 
utility of a treatise designed upon this plan. 
The book, however, is written first of all for 
the general practitioner, and it treats with 
fullness such subjects as ‘‘Licenses,’’ ‘‘Con- 
tracts,’ and ‘‘Employer and Employee.” 
The typographical arrangement is clear and 
attractive. 





FROST ON NEW YORK BUSINESS 
CORPORATIONS 


A Treatise on the Business Corporation Law of 
the State of New York. By Thomas Gold Frost, 
LL.D., PhD., of the New York City Bar. Matthew 
Bender & Co., Albany. Pp. xviii, 796 -- forms and 
precedents 272+ index 29. ($6.30 delivered.) 


WORK which abounds in useful in- 

formation and which covers the en- 
tire subject in an effective manner is the new 
work of Thomas Gold Frost on New York 
Corporations. The volume is in three parts. 
The first consists of between four and five 
hundred closely printed pages of text treating 
of the law of corporations upon a plan devised 
with reference to the new consolidated laws. 
Mr. Frost is the author of ‘Incorporation 
and Organization of Corporations” and ‘‘Guar- 
antee Insurance,’’ and has been an active 
practitioner at the New York City bar for 
many years. Having had much experience 
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in corporation practice he is well equipped 
to write a comprehensive and practical as 
well as authoritative text-book. 

The second part comprises the rather 
bulky text of the statutes which go to make 
up the New York corporation law, and the 
third part contains a complete set of forms 
and precedents, which are collected upon an 
elaborate plan and are most practical. The 
carefully prepared index adds to the value 
of an important work. 





MORINE’S MINING LAW OF CANADA 


The Mining Law of Canada. By Alfred B. Mo- 
rine, K. C., LL.B., of the Bar of Nova Scotia, New- 
foundland and Ontario. Canada Law Book Co., 
Toronto; Cromarty Law Book Co., Philadelphia 
Pp. xxxvii, 349, + statutes 314+ glossary and 
index 37. ($7.50.) 


THE mining law of Canada has been 

somewhat changed of late years by 
the adoption of amendment of statutes and 
by new decisions, and Mr. Morine, in making 
the first attempt in ten years to set forth the 
common and statute mining law of Canada, 
is able to present much new material, as he 
attempts to bring the law of all the prov- 
inces down to date, and his treatise is marked 
by voluminous notes and care in collecting 
new material. The statutes of the Dominion 
and the provinces relating to mining are set 
forth in an appendix, and the author in the 
text digests these statutes. The book is 
written with the idea of being of some use to 
the general practitioner. There is an un- 
usually complete index. 


BRIEF-MAKING AND THE USE OF 
AUTHORITIES 

Brief-Making and the Use of Law Books. By 
William M. Lile, Henry S. Redfield, Eugene Wam- 
baugh, Edson R. Sunderland, Alfred F. Mason and 
Roger W. Cooley. Edited by Roger W. Cooley. 
2d ed. West Publishing Co., St. Paul, Minn. Pp. 
xii, 302+ appendices (2) 255 and index 14. ($2.50.) 
THIS work is designed not merely for 
law students, as the title might sug- 
gest. Many lawyers are lacking in expe- 
rience in brief-making and in the use of im- 
portant tools of their profession. The aver- 
age law graduate is ignorant of brief-making. 
A work like this, therefore, will be found to 
contain some helpful suggestions with regard 
to ‘‘Where to Find the Law,” ‘“‘How to Use 
Decisions and Statutes,” ‘‘How to Find the 
Law,” “The Trial Brief,’’ and ‘“‘The Brief on 
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Appeal.” These topics are separately de- 
veloped and there are two bulky appendices, 
one of which contains definitions of 412 
main heads of the law, and the other an ex- 
haustive list of abbreviations of law publica- 
tions. The present edition differs from the 
first in that much new material has been 
added and the discussions of ‘““How to Find 
the Law” and ‘‘Where to Find the Law”’ have 
been rewritten. The new edition is edited 
by Roger W. Cooley, who is a special lecturer 
on Legal Bibliography in the Law Schools of 
the University of Michigan, the University 
of Chicago, the University of Wisconsin, the 
University of Virginia, the George Washing- 
ton University, Cornell University, and some 
twenty other well-known law schools. 


SELECTED NEW YORK STATUTES 


Selected Statutes of the State of New York. As 
amended to close of legislative session of 1909, com- 
prising the following consolidated laws: Decedent 
Estate Law, Domestic Relations Law, Lien Law, 
Negotiable Instruments Law, Personal Property 
Law, Real Property Law. 6th ed. Matthew 
Bender & Company, Albany, N. Y. Pp. v, 457. 
($2 net.) 

THIS work is a compilation of general 

laws of New York State recently 
consolidated, containing those which may 
be considered of frequent use and authorita- 
tive importance. The statutes are anno- 
tated to show the source or derivation of each 
section, and the consolidators’ notes are the 
result of extensive research. A _ separate 
index has been made for each of the laws, 
and the book is particularly useful as render- 
ing more accessible the laws in question, in 
the form of a reprint containing the consoli- 
dators’ notes and tables and other practical 
features. 


NOTES 


Not lawyers alone, but all to whom legal 
processes are of importance, will welcome a new 
book by the author of ‘“‘The Art of Cross-Exami- 
nation.” In his new work, ‘‘The Day in Court; 
or, The Modern Jury Lawyer,” Mr. Francis L. 
Wellman describes and analyze those legal 
processes which are more or less a mystery to the 
average layman. 


The eighth edition of the Phi Delta Phi Directory, 
edited by George A. Katzenberger of Greenville, 
O., contains a history of the fraternity and much 
information with regard to the geographical dis- 
tribution of its nine thousand members, giving 
the chapter, year of graduation, and address of each 
member. The book contains portraits of several 
hundred prominent men of the fraternity, including 
many lawyers and judges of national prominence. 


The volume containing the Proceedings of the 
thirty-second annual meeting of the New York 
State Bar Association, held at Buffalo one year 
ago, should be of wide interest to members 
of the bar not only because of the important papers 
which the printed volume contains, but particularly 
on account of the notable discussion such topics as 
those of the reform of procedure, professional ethics, 
and medical expert testimony brought forth. As 
this meeting received extended notice in the Feb- 
ruary, 1909, number of the Green Bag, it is unneces- 
sary to give the titles of the most important papers 
read, dealing with such subjects as federal control 
of state corporations, the reform of procedure, the 
consolidation of the New York laws, etc. 


NEW BOOKS RECEIVED 


RECEIPT of the following new books, 
which will be reviewed later, is ac- 
knowledged :— 


Dorian Days. Poems. By Wendell Phillips 
Stafford, Justice of the Supreme Court of the Dis- 
trict of Columbia. The Macmillan Co., New York. 
Pp. vi, 112. ($1.25 net.) 

“‘Retrospections of an Active Life.”” By John 
Bigelow. Baker & Taylor Co., New York. V. 1, 
pp. xiv, 645; v. 2, pp. vii, 607; v. 3, pp. vii, 666 + 
index 16. ($12 net for the set.) 

Latter-Day Problems. By J. Laurence Laugh- 
lin, Ph.D., Professor of Political Economy in the 
University of Chicago. Charles Scribner’s Sons 
New York. Pp. xi, 298+ index 3. ($1.50 net.) 

Readings in American Government and Politics. 
By Charles A. Beard, Ph.D., Adjunct Professor of 
Politics in Columbia University. The Macmillan 
Co., New York. Pp. xxiii, 620+ index 4. ($1.90 
net.) 

American Business Law, with Legal Forms. By 
John J. Sullivan, A.M., LL.B., of the Philadelphia 
Bar, Instructor in Business Law at University of 
Pennsylvania. D. Appleton & Co., New York. 
Pp. xi, 424+ index 9. ($1.50 net.) 

The Development of the State: Its Govern- 
mental Organization and Its Activities. By James 
Quayle Dealey, Ph. D., Professor of Social and 
Political Science at Brown University. Silver, 
Burdett & Co., New York, Boston and Chicago. 
Pp. 326 + index 18. ($1.50.) 

Letters to The Times upon War and Neutrality 
(1881-1909), with some commentary. By Thomas 
Erskine Holland, K.C., D.C.L., F.B.A., Chichele 
Professor of International Law, Vice-President de 
L’Institut de Droit International, etc. Longmans, 
Green & Co., New York. Pp. xi, 162+ index 4. 
($1.75 net.) 

The People’s Law; or Participation in Law- 
Making from Ancient Folk-Moot to Modern Refer- 
endum; A Study in the Evolution of Democracy 
and Direct Legislation. By Charles Sumner Lobin- 
gier, Ph.D., LL.M., Judge of the Court of First 
Instance, Philippine Islands; Commissioner to 
Revise and Edit Philippine Codes; Member Na- 
tional Conference of Commissioners on Uniform 
Laws; Formerly Professor of Law in the Univer- 
sity of Nebraska. The Macmillan Co., New York 
Pp. xxi, 394 + appendix 35. ($4 net.) 














Latest Important Cases 


Admiralty. Vessel Burned in a Dry Dock 
is Within Admiralty Jurisdiction of United 
States—Right to Recover for Salvage Services. 

U.S. 


In Simmons v. Steamship Jefferson, de- 
cided Nov. 29, the United States Supreme 
Court decided that claim for salvage may be 
within the admiralty jurisdiction where a 
vessel in drydock was rescued from perils of 
fire by a tug. (158 Fed. Rep. 255 reversed; 
reported in N.Y. Law Jour. Dec. 13.) 

The Court, per White, J., said:— 

“In the nature of things it is manifest, and 
indeed it is settled, that because of the broad 
scope of the admiralty jurisdiction in this 
country, the perils out of which a salvage 
service may arise are all of such perils as may 
encompass a vessel when upon waters which 
are within the admiralty jurisdiction of the 
United States, from which it follows, in view 
of the broad scope of the admiralty jurisdic- 
tion in this country, that the right to recover 
for salvage services is not limited to services 
concerning a peril occurring on the high seas 
or within the ebb and flow of the tide. And 
although in defining salvage the expression 
‘peril of the sea’ has sometimes been used as 
equivalent to peril on the sea, it is settled that 
the distress or danger from which a vessel has 
been saved need not, in order to justify a 
recovery of salvage compensation, have arisen 
solely by reason of a peril of the sea in the 
strict legal acceptation of those words.”’ 


Automobiles. New Jersey Licensing Stat- 
ute Upheld—Power of State to Tax Those 
Carrying Interstate Goods Sustained. N. J. 


The Supreme Court of New Jersey, in a 
decision rendered Nov. 16 by Reed, J., up- 
held the constitutionality of the Freling- 
huysen automobile law in the test case brought 
by the White Steamer Company. 

One of the questions raised was that of the 
constitutionality of a law compelling the 
license of an auto carrying interstate goods. 
The Court held such licenses a legitimate 
exercise of the police power, and that even if 
their object was to impose a tax for revenue 
they would not be unconstitutional. The 
statute was upheld on all the points raised 
n the case, including that of the right of the 


ee 


state to license automobiles not according 
to true value but according to horse power, 
and that of the imposition of a double tax, 
as the first tax was levied by the assessors 
of taxes. 


Banking. Honest Taker Who Obtains 
Money Embezzled by Bank Teller Acquires 
Good Title, Though Teller Does not Receive 
Check on Bank’s Funds from such Taker. La. 


A decision of somewhat astonishing char- 
acter, which has called forth much adverse 
criticism, was rendered by the Supreme Court 
of Louisiana some time ago. In First Na- 
tional Bank v. Gibert (reported in 49 So. 
Rep. 593, discussed in Chicago Legal News 
Oct. 16, Central Law Journal Nov. 5, 
Columbia Law Review Dec., Canada Law 
Journal Nov. 15) it was held that when 
money transferred to an honest taker has 
been obtained through a felony by the one 
transferring it, the honest taker, who receives 
it without knowledge of the felony and in due 
course of business, acquires a good title to it 
as against the one from whom it was stolen. 
Bad faith will alone defeat the right of the 
taker. Mere ground of suspicion, or defect 
of title, or knowledge of circumstances which 
would create suspicion in the mind of a pru- 
dent man, or gross negligence on the part of 
the taker, will not defeat the title. Bad 
faith alone will defeat the right of the taker 
without knowledge. The test is honesty and 
good faith, not diligence. 

Nicholls, J., delivered the judgment. ‘‘The 
bank,” he said, “itself placed Chisholm in 
the position which enabled him to abstract 
the moneys and furnished him with the op- 
portunity for doing so. Its own negligence 
was the direct cause of after consequences. 
Plaintiff lays great stress upon Chisholm’s 
paying the margins which were needed for 
carrying out the cotton contract over the 
counter of the paying teller to Hayes, the 
cashier of the Birmingham branch of defend- 
ant’s firm; but if Chisholm was acting, as he 
represented himself to be, as the agent of a 
depositor in the bank, there was every reason 
for Sims and Hayes to believe, if their atten- 
tion had been drawn at all to that fact, that 
the paying teller had at that time in his pos- 
session a check of that depositor on the bank 
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for the amount of the margins called for, 
which justified the payment by him of the 
margins.” 

The Central Law Journal takes issue with 
this view of the case, and points out that the 
decision was based only on one authority, 
namely, that of Merchants’ Loan & Trust Co. 
v. Lawson, 90 Ill. App. 18. To quote:— 

“Does one who gets what he knows to be 
a bank’s money without giving the teller 
what is usual to give therefor have reason to 
believe he is not getting it as he should get 
it? When a man of business, acquainted 
with all business usages, participates in such 
a transaction not once but repeatedly, and 
receives money in different sums month after 
month in this irregular manner until the 
taking amounts to nearly one hundred thou- 
sand dollars, and all the while the matter is 
secret between the giver and the taker of the 
money, the giver speculating in margins, 
through the taker, and losing as he goes, it 
beggars credulity to affirm he had no sus- 
picion that the teller was using the bank’s 
money for his own use and profit.” 


Defamation. Libel Against a Non-Resi- 
dent—Such a Crime May be Committed 
Through a Book as Well as a Newspaper— 
Publication. N.Y. 


In the Court of General Sessions of the 
Peace, Carlo DeFornaro, a newspaper writer 
and cartoonist, was found guilty in New York 
City early in November of the rare crime of 
libel committed against a non-resident, 
namely Rafael Espindola, a Mexican editor, 
and sentenced to one year at hard labor in 
the penitentiary. Application for a certifi- 
cate of reasonable doubt was made to the 
Supreme Court. Seabury, J., in denying the 
application on Nov. 27, said:— 

“The indictment brought against De For- 
naro on April 2 is based on the sale of 24 
copies of the book to Brentano. That the 
book contains the libel does not admit of 
doubt, nor does the evidence in justification 
do more than create an issue of fact, which 
the jury decided adversely to the defendant. 
The contention that the crime of libel against 
a non-resident relates exclusively to a libel 
published in a newspaper and not in a book 
s based on an erroneous conclusion. It 
should be borne in mind that the law pun- 
ishes as libelous only the abuse of the right 
of the freedom of the press and in no respect 
places any restriction on the free exercise of 
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the right. Our law not only safeguards the 
freedom of the press but our Constitution 
guarantees that in every prosecution for libel 
it makes the jury and not the judge the ar- 
biter not only of the facts, but of the law. 
“It is not necessary in order to constitute 
the crime of libel for a book to have been 
read by any person, if the defendant know- 
ingly disposed of or parted with a copy under 
circumstances which exposed it for sale.” 


Due Faith and Credit Clause. Deed [s- 
sued in One State Under a Decree of Divorce 
Need Not be Recognized in Another State. 

U.S. 

In a decision rendered by the Supreme 
Court of the United States Nov. 1, in the 
case of Fall v. Eastin (Chicago Legal News, 
Dec. 11), it was held that a deed to land 
situate in Nebraska, made by a commissioner 
under the decree of a court of the state of 
Washington in an action for divorce, need 
not be recognized in Nebraska under the due 
faith and credit clause of the Constitution of 
the United States. The Court (McKenna, 
J.) said:— 

‘However plausibly the contrary view may 
be sustained, we think that the doctrine that 
the court, not having jurisdiction of the res, 
cannot affect it’ by its decree, nor by a deed 
made by a masterin accordance with the 
decree, is firmly established. The embar- 
rassment which sometimes results from it 
has been obviated by legislation in many 
states. But this legislation does 
not affect the doctrine which we have ex- 
pressed, which rests, as we have said, on the 
well-recognized principle that, when the sub- 
ject-matter of a suit in a court of equity is 
within another state or country, but the 


. parties within the jurisdiction of the court, 


the suit may be maintained and remedies 
granted which may directly affect and operate 
upon the person of the defendant, and not 
upon the subject-matter, although the sub- 
ject-matter is referred to in the decree, .and 
the defendant is ordered to do or refrain from 
certain acts toward it, and it is thus ultimately 
but indirectly affected by the relief granted.” 


Employers’ Liability. Federal Act of 1906 

Valid in District of Columbia and Territories. 
U.S. 

In El Paso & Northeastern Ry. Co. v. 

Gutierrez, decided by the Supreme Court of 

the United States Nov. 15, the federal Em- 

ployers’ Liability Act of 1906, which had 
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been held unconstitutional in the Employers’ 
Liability cases, 207 U. S. 463, was held valid 
so far as it relates to common carriers en- 
gaged in business in the territories and in the 
District of Columbia. (Reported in 215 
U. S. 87, 54 L. ed. .) To quote from 
the opinion, which was delivered by Mr. 
Justice Day:— 

“It is the duty of the court, where it can 
do so without doing violence to the terms of 
an act, to construe it so as to maintain its 
constitutionality; and, whenever an act of 
Congress contains unobjectionable provisions 
separable from those found to be unconsti- 
tutional, it is the duty of this court to so 
declare and to maintain the act in so far as it 
is valid. It was held in the Employers’ 
Liability cases that in order to sustain the 
act it would be necessary to write into its 
provisions words which it did not contain. 

“Coming to consider the statute in the 

light of the accepted rules of construction, 
we are of opinion that the provisions with 
reference to interstate commerce, which were 
declared unconstitutional for the reasons 
stated, are entirely separable from and in 
nowise dependent upon the provisions of 
the act regulating commerce within the Dis- 
trict of Columbia and the Territories. 
We reach the conclusion that in the aspect 
of the act now under consideration the Con- 
gress proceeded within its constitutional 
power, and with the intention to regulate 
the matter in the District and Territories 
irrespective of the interstate commerce fea- 
ture of the act.” 





Insurance. Attempted Modification of Orig- 
inal Contract by Amendment of Constitution or 
By-Laws of Association.—Mutual Benefit and 
Fraternal Insurance Societies. mM. ¥. 

In Dowdall v. Catholic Mutual Benefit Asso- 
ciation, decided by the New York Court of 
Appeals Nov. 23 (N. Y. Law Jour. Dec. 4), 
it was held that provision in a certificate of 
life insurance issued by a mutual benefit asso- 
ciation that it was issued upon the express 
condition that the insured should ‘‘in every 
particular while a member of said association 
comply with all the laws, rules and regula- 
tions thereof,’’ will not justify a subsequent 
amendment by the association of its constitu- 
tion binding upon the insured whereby single 
assessments are largely increased beyond the 
rate fixed by his contract of insurance. The 
Court said :— 

“There is a conflict of judicial decisions in 
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the various states on the point now presented, 
but a careful examinatoin of the cases shows 
that the great weight of authority is in favor 
of the position that the original contract can- 
not be impaired.”’ 

In Wright v. Knights of Maccabees, decided 
in the same Court on the same date (N. Y. 
Law Jour. Dec. 8), it was held :— 

“Benefits cannot be reduced or new con- 
ditions forfeiting the benefits added by an 
amendment of the by-laws, even when the 
general right to amend is expressly reserved.”’ 


Monopolies. ‘Standard Oil Decision’’— 
Sherman Anti-Trust Act Construed—Power to 
Prevent Competition, Apart from Exercise of 
Such Power, can Bring Combination under 
Ban of the Law—Congress can Regulate All 
Instrumentalities Tending to Produce Re- 
straint of Interstate Trade—Restraint of 
Trade Illegal only when Direct and Sub- 
stantial— Power to Restrain Trade Directly 
Equivalent to Actual Restraint—Attempts to 
Monopolize Part of a Trade, Prohibited by 
Sherman Act, do not Include Such Attempts 
Made by Legitimate Means. U.S. 


The United States Circuit Court for the 
eastern district of Missouri (Sanborn, Van 
Devanter, Hook and Adams, J. J.) in U.S. v. 
Standard Oil Co., decided Nov. 20, granted 
a decree for the petitioner, holding a com- 
bination such as that effected by single owner- 
ship of stock in the oil industry illegal under 
the provisions of the Sherman Act (reported 
173 Fed. Rep. 177, also in Chicago Legal 
News, Nov. 27; National Corp. Rep. Dec. 2). 
The facts are familiar, and only the important 
parts of Judge Sanborn’s opinion dealing with 
matters of substantive law are here quoted: 

‘Repeated discussion and consideration of 
the purpose and meaning of this act [the 
Sherman law] have established, by con- 
trolling authority, beyond debate in this 
tribunal, these pertinent rules for its inter- 
pretation and application to the facts of this 
case. The test of illegality of a contract or 
combination under this act is its direct and 
necessary effect upon competition in inter- 
tates or international commerce. If the nec- 
essary effect of a contract, combination or 
conspiracy is to stifle, or directly and sub- 
stantially to restrict, free competition in com- 
merce among the states or with foreign na- 
tions, it is a contract, combination or con- 
piracy in restraint of that trade and it vio- 
lates this law. The parties to it are presumed 
to intend the inevitable result of their acts 
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and neither their actual intent nor the rea- 
sonableness of the restraint imposed may 
withdraw it from the denunciation of the 
statute. . The exchange of the stock 
or shares in the ownership of competitive 
corporations engaged in interstate or inter- 
national commerce for stock or shares in 
the ownership of a single corporation, the 
necessary effect of which is a direct and sub- 
stantial restriction of competition in that 
commerce, constitutes a combination in re- 
straint of commerce among the states or 
with foreign nations that is declared illegal 
by this law. . 

“Tt was the granting of the power to prevent 
competition to the holding company, not 
the subsequent exercise of that power, that 
in the opinion of the Supreme Court brought 
the combination under the ban of the law, 
Harriman v. Northern Securities Company, 
197 U. S. 244, 297, and a similar but greater 
power was vested in the principal company 
in this case by the trust of 1899. For some 
time, therefore, before the transfer in each 
of these cases a group of stockholders con- 
trolled a majority of the stock of potentially 
competitive corporations which they vested 
in the holding company, so that the latter 
had the power to operate them together with- 
out competition, and the rule which governs 
one must control the other. 

“Congress has plenary and indisputable 
power under the commercial clause of the 
Constitution to restrict and regulate the use 
of every instrumentality employed in inter- 
state or international commerce so far as it 
may be necessary to do so in order to prevent 
the restraint thereof denounced by the anti- 
trust act of 1890. 

The purpose of the act of July 2, 1890, 
was to prevent the stifling and the substan- 
tial restriction of competition in interstate 
and international commerce. The test under 
that act of the legality of a combination or 
conspiracy is its direct and necessary effect 
upon such competition. If its necessary effect 
is but incidentally or indirectly to restrict 
competition while its chief result is to foster 
the trade and increase the business of those 
who make and operate it,it is not violative 
of this law. Hopkins v. U. S., 171 U.S. 
578, 592; Anderson v. U.S., 171 U.S. 604, 
606; U.S.v. Joint Traffic Association, 171 
U. S. 505, 568; Addyston Pipe & Steel Co. v. 
U.S.,.195 U. &. 211, BS. 

“But if its necessary effect is to stifle, or 


directly and substantially to restrict, free 
competition in commerce among the states 
or with foreign nations, it is a combination 
or conspiracy in restraint of that trade and 
it falls under the ban of the act. U.S. v. 
Trans-Missouri Freight Association, 166 U.S. 
290, 339, 340, 342; Addyston Pipe & Steel 
Co. v. U. S., 175 U. S. 211, 234; U. S. v. Joint 
Traffic Association, 171 U. S. 505, 576, 577; 
U. S. v. Northern Securities Co. 120 Fed. 
721, 722. 

‘‘And the power to restrict competition in 
interstate and international commerce vested 
in a person or an association of persons by a 
contract or combination is indicative of its 
character, for it is to the interest of the par- 
ties that such a power should be exercised 
and the presumption is that it will be. 

‘There is much more probability that cor- 
porations potentially competitive will sep- 
arate and compete when each of their stock- 
holders has a separate certificate of his shares 
of stock in each corporation which he is free 
to sell than when a majority of the stock of 
each of the corporations is held by a single 
corporation which has the power to vote 
the stock and to operate them. 

‘Because the power to restrict competition 
in interstate commerce granted to the Stand- 
ard Oil Company of New Jersey by the trans- 
fer to it of the stock of the nineteen com- 
panies and of the authority to manage and 
operate them and the other corporations 
which they controlled was the absolute power 
to prevent competition among any of these 
corporations; because this power was greater, 
more easily exercised, more effective and more 
durable than that which the three thousand 
stockholders of these corporations previously 
had; because many of these corporations 
were potentially competitive and were en- 
gaged in interstate commerce, and the neces- 
sary effect of the transfer of the stock of the 
nineteen companies to the holding company 
was, under the decision in the case of the 
Northern Securities Company, a direct and 
substantial restriction of that commerce; 
that transfer and the operation of the com- 
panies under it constituted a combination or 
conspiracy in restraint of interstate and 
international commerce in violation of the 
anti-trust act of July 2, 1890. 

‘Every sale and every transportation of an 
article which is the subject of interstate com- 
merce evidences a successful attempt to 
monopolize that trade or commerce which 
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concerns that sale or transportation. If the 
second section of the act prohibits every 
attempt to monopolize any part of inter- 
state commerce, it forbids all competition 
therein and defeats the only purpose of the 
law, for there can be no competition unless 
each competitor is permitted to attempt to 
draw to himself and thereby to monopolize 
some part of the commerce. This is not, 
it cannot be, the proper interpretation of 
this section. It must be so construed as to 
abate the mischief it was passed to destroy 
and to promote the remedy it provided. It 
was enacted, not to stifle, but to foster, com- 
petition, and its true construction is that 
while unlawful means to monopolize and to 
continue an unlawful monopoly of interstate 
and international commerce are misdemeanors 
and enjoinable under it, monopolies of part 
of interstate and international commerce 
by legitimate competition, however success- 
ful, are not denounced by the law and may 
not be forbidden by the courts. Whitwell v. 
Continental Tobacco Co., 60 C. C. A. 290, 298, 
125 Fed. 454, 462; Phillips v. Iola Portland 
Cement Co., 61 C. C. A. 19, 20, 125, Fed. 593, 
594.” 


Monopolies. Restraint of Trade Illegal 
only when Direct and Substantial—Combina- 
tion Between Corporation and its Officer or 
Agent Cannot be Formed by Thoughts or 
Acts of Only One Person. U. &. 


In the United States Circuit Court of Ap- 
peals, Judge Sanborn handed down a de- 
cision at St. Paul Nov. 19 which had points 
of resemblance to the opinion which he wrote 
in the Standard Oil case. Thus the principle 
that competition must be directly and sub- 
stantially, not indirectly and incidentally 
restricted, to put a combination under the 
ban of the Sherman Act, was re-asserted. 
On the facts of the case, however, judgment 
was given in favor of the defendants. U. S. 
v. Union Pacific Coal Co., et al. 

“A coal company engaged in mining and 
selling its coal is not prohibited by the Anti- 
Trust act or by the law from refusing to sell 
its coal, from selecting its customers, from 
fixing the price and terms... . 

“A combination between a _ corporation 
and its officer or agent in violation of the 
Anti-Trust act cannot be formed by the 
thoughts or acts of the officer or agent alone, 
without the conscious participation in it of 
any other officer or agent of the corporation. 
“The union of two or more persons, the 
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conscious participation of two or more minds, 
is indispensable to an unlawful combination.” 


Wills and Administration. When Income 
of Life Beneficiary Begins to Accrue—No 
Distinction between Legacy of Specific Property 
and Bequest of Residuum or Aliquot Part 
Thereof. Ill. 


In a controversy with regard to the effect 
of the will of Marshall Field, the question 
before the court was whether the daughter 
of the deceased was entitled to an apportion- 
ment of the income accruing to the estate 
from its personal investments for the period 
intervening between the death of the testator 
and the date of the distribution of the trust 
funds in which, under the terms of the will, 
she was interested. The Probate Court of 
Cook County, IIll., answered the question in 
the affirmative in Matter of the estate of Mar- 
shall Field (Chicago Legal News, Dec. 11), 
saying in part:— 

“It is contended by the executors that there 
is a distinction between a legacy of specific 
property to trustees for the use of the bene- 
ficiary, for life with remainder over, and a 
similar bequest of the residuum or an aliquot 
part thereof. Such distinction has been 
recognized in one state only (Welsh v. Brown, 
14 Vroom [N. J.] 37,) and the New Jersey 
cases seem to form an exception to the general 
doctrine of the American decisions. There 
are certain English cases also which, while 
not specifically in point, seem to maintain 
the distinction and are perhaps fairly inter- 
pretable as holding that the rule as to a 
residuary legacy does not apply in the case of 
a specific legacy for life with remainder over. 
See Lowndes v. Lowndes, 15 Vesey 301; 
Gibson v. Bott, 7 Vesey Jr. 89. 

“On the other hand there are numerous 
American cases which seem to support the 
proposition that there is no appreciable dis- 
tinction between the two classes of legacies 
and that the reason for permitting the life 
tenant of the legacy with remainder over to 
a third party to receive the income from the 
date of the death of the testator is perhaps 
even stronger in the case of one who receives 
such specific legacy as against one who re- 
ceived a portion of the residuum. .. . 

“If then the will is itself silent as to the time 
when the income derived from the personal 
estate shall begin to accrue to the use of the 
life beneficiary, the overwhelming weight of 
authority is that it begins at the date of the 
death of the testator.” 
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SECRET DIVORCES 


HERE has lately been some con- 
troversy in New York State 
about the propriety of secret proceed- 
ings in suits for divorce. Such discus- 
sion would have been less likely to occur 
if there were less confusion in the law of 
divorce, as it exists in the United States, 
and the people of this country could 
come to some sort of a common agree- 
ment with regard to the provisions of an 
ideal divorce law. 

It is exceedingly doubtful whether a 
uniform divorce law will ever be adopted 
by all the states. When we consider 
what a gulf separates New York, North 
and South Carolina, and the District of 
Columbia from the other states, it 
determining what grounds for divorce 
shall be recognized, it does not look as 
if sectional traditions and prejudices 
could ever be completely overcome. 
We are pleased to find, however, that 
the uniform Divorce Law drafted by the 
national Commissioners has been enacted 
in New Jersey, Delaware and Wisconsin, 
and possibly elsewhere. It is not vain 
to expect that it may be adopted by a 
large number of states, and that the 
remainder may be favorably influenced 
by the movement to abolish, at least, 
some o° the more objectionable pro- 
visions of the older laws. And as former 
Justice Henry B. Brown has said, while 
uniformity in the substantive law is not 
attainable, it may be secured in the 
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law of divorce procedure (see 13 Law 
Notes 128). 

The Uniform Divorce Law has a pro- 
vision relating to that point of proce- 
dure which is involved in secret divorces. 
Section 12 reads:— 

All hearings and trials shall be had before 
the court, and not before a master, referee, 
or other delegated representative, and shall 
in all cases be public. 

Section 15 is as follows:— 

No record or evidence in any case shall be 
impounded, or access thereto refused. 

The law of New York is completely 
at variance with the two foregoing pro- 
visions. It allows the referring of con- 
tested divorce cases, and the referee 
may in his discretion exclude the public 
from the hearing, while the judge is 
understood to have power, under a rule 
of practice, to direct the sealing of 
papers. We may accept as sound the 
opinion of the New York Law Journal 
that this custom of referring contested 
cases hasresulted in sham and subterfuge, 
owing to the effect of the provision that 
the answer in a divorce case need not be 
verified. This rule has made possible 
the trying of cases which are really un- 
contested before referees, and in a de- 
feat of the law that all such cases shall 
be heard in open court. Probably not 
enough defenders of the propriety of 
secret proceedings in uncontested cases 
could be found to create an issue on 
that score; the question to be considered 
is, should all contested cases have a 






































public trial, and is the Uniform Divorce 
Law defective in this respect? 

We frequently hear the argument that 
the publication of the repugnant detailsof 
divorce cases has a debasing effect upon 
the public mind; and it is sometimes 
argued, on the other hand, that such 
publicity is desirable in the interest of 
public morals, to cover with shame loss 
of respect for the marriage tie. But 
probably it would be possible to abridge 
the privileges of the press in reporting 
such proceedings, if it were deemed ad- 
visable for the protection of public 
morals, and the real question is not 
whether publicity is or is not desirable. 
It is rather whether the forms of a 
public trial need to be retained to pro- 
tect the rights of the parties and the in- 
terests of the community. 

Secret trials are utterly at variance 
with the spirit of American institutions. 
While the right of individuals to settle 
their private controversies by the ar- 
bitrament of any person who may be 
acceptable to them may be conceded, 
the process of the court should not issue 
without full opportunity for public 
knowledge as to where, how, and why 
it is issued. In an Anglo-Saxon com- 
munity, it is repugnant to popular 
notions of justice that the machinery by 
which it is maintained be hidden, under 
any circumstances, from public view. 
It is certainly no argument for secrecy 
to-day that the parties desire it, or that 
the facts are unfit for publication. Such 
secrecy offers too strong a temptation 
for collusion, and too great a risk of the 
maladministration of laws which so- 
ciety wishes to see respected. 

We are glad to see that the Royal 
Commission which is to consider the 
divorce laws of England will deal spe- 
cially with the question of the publicity 
of divorce proceedings. If their report 
concurs with the attitude of our own 
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Commissioners on Uniform State Laws, 
an important principle will have re- 
ceived additional influential support, 
and the grave defect of the New York 
law will have become even less contro- 
vertible. 





THE VENERABLE TRADITION OF 
THE RIOT ACT 


HE curious extremes to which the 
conservative tenacity of their 
institutions may sometimes be carried 
by Englishmen is illustrated by an in- 
cident which recently occurred in South- 
wark. We are indebted for the follow- 
ing to a New Jersey lawyer who sends 
us a newspaper clipping received from 
a friend in England:— 


Sir Forrest Fulton, K. C., adds to his office 
of Recorder of London that of Steward of the 
City Manors in Southwark, and in that latter 
capacity he was called upon with all solem- 
nity to constitute and preside over the three 
Courts Leet. A jury having responded, it fell 
to the Prothonotary (Mr. W. Hayes), a lesser 
official, to call, ‘‘All persons having anything 
to do with this court draw near and give your 
attention, on pain of amerciament.’”’ There- 
after the faithful twelve took a fearsome 
medieval oath swearing to spare no one for 
love, favor, fear, or affection, and to present 
no one through hatred, malice, or illwill, the 
King’s counsel to keep, and not disclose the 
same. Next, the Riot Act was read, due 
warning being given that tumultuous persons 
disturbing the proceedings—there were none 
—‘shall be adjudged felons without benefit 
of clergy, and shall suffer death as in the case 
of felons without benefit of clergy.” But 
there was nothing to be done, even by the 
“affearers” whom the Court appointed, and 
Sir Forrest Fulton having remarked upon the 
laudable veneration with which the City main- 
tained its ancient institutions and customs, 
the jury dispersed—not, however, before they 
had laid proper claim to their right to appoint 
ale-conners and flesh-tasters, which was 
granted. 


“The fearsome medieval oath,” com- 
ments our friend in Newark, “is the 
usual oath administered to grand jury- 
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men in New Jersey and I doubt not in 
most of the states, but the reading of 
the Riot Act seems unnecessary in a time 
of profound quiet.” 





WE DON’T WANT WOMEN JUDGES 
AND WE NEVER DID WANT THEM 


HIGHLY esteemed legal con- 
temporary did us the honor to 

take our burlesque ‘‘Call to Arms’’ in the 
November Green Bag most seriously. 
So seriously, in fact, that it has devoted 
two or three columns to a refutation of 
our supposed argument for the admis- 
sion of women to positions at the bar 
and on the bench. Such views are by 
our friends deemed unworthy of a law 
periodical like the Green Bag. It is 
intensely gratifying to find that our 
flippant opinions receive as grave con- 
sideration as some of the sober obser- 
vations of our learned contemporaries. 


VARIATION OF THE COMPASS 


R. GEORGE R. KLINE, of the 
law firm of Shipp & Kline, Moul- 
trie, Ga., sends us the following story :-— 


In a certain wiregrass county of southwest 
Georgia, a land case was slowly wending its 
way through the courts. The plaintiff claimed 
that he had been defrauded of one hundred 
acres of land, by a line run at an angle of 
forty-five degrees north of the line claimed 
by him to be the correct one. 

The fact that the county surveyor had been 
bribed was a matter of general rumor and sus- 
picion; however, nothing to that effect had 
been proven. 

Captain H , counsel for the plaintiff, 
was cross-questioning the county surveyor, 
and asked him the cause of this change from 
the original line to the one in the northerly 
direction. 

Mr. T answered, “It was caused by 
variation of the compass.”’ 

Captain H then asked Mr. T—— to 
explain to the court, the jury and himself, 
ordinary laymen who were ignorant of this 











scientific terminology, the meaning of this 
term. 

Mr. T——,, who seemed glad to divulge his 
extraordinary wisdom to the gaping multi- 
tude, expressed himself as delighted to do so, 
and after many preliminaries, proceeded thus: 
“Variation of the compass is caused by the 
effect of metallic substances upon the point 
of the needle—”’ 

Capt. H interrupted him there, and 
said, ‘‘So far, so good, Mr. T- , now please 
enumerate to the judge and jury the basic 
metals.” Mr. T , not seeing the trap, 
gladly fell in, and among the metals called 
silver. Capt. H then warmed up, and 
said :— 

“Now, Mr. T: let me see if I have your 
idea; the line at a certain point diverged, this 
divergence was caused by variation of the 
compass, this variation was caused by the 
effect of metallic substances upon the point 
of the needle, and one of the metallic sub- 
stances is silver. Now, Mr. T.: please 
answer this hypothetical question. Just sup- 
pose, for instance, you were surveying this 
line in a straight way, then the defendant in 
this case were to come along and place without 
your knowledge one hundred and fifty silver 
dollars in your right hand pants pocket, 
would this amount of silver cause sufficient 
variation of the needle to take in this land?” 

The question was answered by a verdict 
for the plaintiff, the surveyor being so em- 
barrassed that no answer would come. 




















THE FORMAL OATH IN MANY LANDS 


‘THE ceremony of formal oath taking has 

been known since earliest history, and 
in thousands of years the only changes in 
form have been due to the introduction of the 
Bible and the cross in Christian nations. As 
administered in most of the law courts of 
Europe, the form of oath is practically the 
same as in the United States, though some- 
what more ceremonious. 

Of all witnesses, the French deponent has 
the least ordeal to pass through. A crucifix 
is placed above the Judge’s seat, and this is 
supposed to obviate the necessity of each 
witness handling one, or a Bible. 

“You swear to tell the truth, the whole 
truth, and nothing but the truth?” the Judge 
asks, and the witness, lifting up his right 
hand, answers, ‘‘I swear it.” 
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In Austria a Christian witness is sworn be- 
fore a crucifix placed between two lighted 
candles. Holding up his right hand he says, 
“TI swear by God, the Almighty and All Wise, 
that I will speak the pure and full truth in 
answer to anything I may be asked by the 
court.” If the witness is of the Jewish race, 
he uses the same words, but places his hand 
on a Bible opened at the page on which 
appears the Third Commandment, and the 
crucifix is removed. 

In a Belgian court the witness says: “I will 
speak the truth, the whole truth and nothing 
but the truth, so help me God and all the 
saints.”” No Bible is required in the admin- 
istering of this oath. 

The Italian witness generally takes the 
oathina dramatic manner. Resting his hand 
on an open Bible he exclaims: “I will swear 
to tell the truth, the whole truth, and nothing 
but the truth.” 

More ceremony attends the administering 
of an oath in a Spanish court. The witness 
kneels on his right knee and places his right 
hand on the sacred book. The Judge then 
asks, ‘‘Will you swear to God and by those 
holy gospels to speak the truth to all you 
may be asked?’ The witness replies, ‘‘Yes, 
I swear,” to which the Judge rejoins, ‘“Then 
if thus you do, God will reward you, and if 
not, will require of you.”” In a few districts 
this form is varied by the witness placing the 
middle of his thumb on the middle of his fore- 
finger, kissing his thumb, and declaring, “By 
this cross I swear.” 

It is to be hoped that the Norwegian wit- 
ness is properly impressed with his obligation 
to speak the truth, or considerable energy is 
wasted. He is required to raise his thumb, 
forefinger and middle finger, these signify- 
ing the Trinity. Before the oath is actually 
taken a long exhortation is delivered, running 
in part:— 

‘“‘Whatever person. is so ungodly, corrupt 
or hostile to himself as to swear a false oath, 
or not to keep the oath sworn, sins in such a 
manner as if he were to say: ‘If I swear 
falsely, then may God the Father. God the 
Son and God the Holy Ghost punish me, so 
that God the Father who created me and all 
mankind in His image, and His fatherly good- 
ness, grace and mercy, may not profit me, 
but that I as a perverse and obstinate trans- 
gressor and sinner may be punished eternally 
in hell. If I swear falsely, then may all I 
have and own in this world be cursed; cursed 
be my land, field and meadow, so that I may 
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never enjoy any fruit or yield from them; 
cursed be my cattle, my beasts, my sheep, 
so that after this day they may never thrive 
or benefit me; yea, cursed may I be and every- 
thing I possess.’ ”’ 

And sometimes all that—and all the rest 
of it—in the matter of a suit brought to 
collect for a pair of boots, perhaps. 





LAMB AND THE INNER TEMPLE 


m ]F the proposal made by Mr. E.V. Lucas for 

the erection of a statue to Charles Lamb 
in London, be adopted, certainly no more 
fitting place than the Inner Temple Gardens 
could be selected,” says the London Law 
Journal. ‘No author has closer associations 
with the Temple, not even Johnson or Gold- 
smith, after whom some of its buildings have 
been named.”’ 





APPLYING JUDICIAL ETHICS 


THIS joke is told on Elmer E. Rogers, 
who wrote the first code of ethics for 

the bench. The scene was in the Circuit 

Court of Judge Adelor J. Petit, Chicago. 

Mr. Rogers, as chairman of the Committee 
on Professional Ethics of the Illinois State 
Bar Association,it appears, had written canons 
of ethics on “‘The Duties of the Bench to the 
Bar and the Public,’ to supplement the 
ethics of the lawyer. The entire code will 
not be acted upon by the Association until 
its annual meeting in June, 1910. 

Seeing what he believed to be a good op- 
portunity in a motion in this particular law 
suit before Judge Petit to initiate one of his 
novel canons of ethics for judges, Attorney 
Rogers began: “‘A judge is more important 
than the President of the United States. 
Congress makes laws and the President exe- 
cutes them, but the Supreme Court of the 
United States may come along and annul the 
work of both. For various reasons, therefore, 
the courts, more than any other class of 
society, are in position to establish ethical 
standards for the entire nation.” 

Then he represented that the conduct of 
opposing counsel had involved a _ breach 
of lawyers’ ethics, and as section 57 of 
Bench Ethics provided that ‘‘The judge should 
endeavor to maintain ethical standards, to 
promote in general the interests of the pro- 
fession and the welfare of the public,’”’ that 
there would be also a breach of judicial 
ethics, unless the Court imposed a fine on 
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opposite counsel. He suggested five dollars 
as about the correct measure of damages done 
to legal ethics, and added that it gave the 
first opportunity for a judge to set a precedent 
for the American judiciary. 

The Court’s only response was, ‘“‘Oh, I have 
enough to do to look after these lawyers and 
litigants without troubling myself about 
ethics.” 





HIS OPENERS 


ROM Panama we have received the follow- 
ing juicy anecdote :— 

“Brothers and sisters,’’ began the old par- 
son, “I shall not choose any particular text 
this morning, but shall preach from where I 
open the book, and no matter where, I shall 
find the wrath that is to come upon the wicked 
who will be cut off when they have shuffled 
off this mortal coil. It is now open, 
and”’ 

Here the parson was interrupted by a 
lawyer of his flock, Deacon X., who had been 
asleep and hearing the words “open, cut, 
and shuffle,” forgot himself and cried out: 
“It’s yours! What did you open on?” 

The surprise of the good man in the pulpit 
was great, but the deacon collapsed when the 
reply from the parson came, “‘It is opened on 
Kings.” 








WHERE THE AUTOMOBILE IS AN UN- 
HOLY THING 


A YOUTHFUL member of the M— bar was 
retained to represent a defendant in 

a Georgia Justice Court in a case of hog-steal- 
ing. Upon the eventful morning, thinking 
to do the thing up in fine style, he rented an 
automobile in which to make the trip. 
Now this was a fatal error, but worse is still 
to come, for he carried with him about 
twenty-four volumes of law books. Poor in- 
experienced youth, he had not yet learned 
that the jurisdiction of his honor the J. P. 
was second to none but the Divine Law, and 
that they often reverse the Supreme Court of 
the state and sometimes of the United States. 
Behold him as he approaches this rustic 
scene of primitive justice. Under a mighty 
pine tree, standing as a sentinel, rearing its 
majestic head above its fellows, as though 
realizing the extra dignity derived from 
sheltering so eminent a jurist, stands our 
august and honorable Justice, upon whose 
Atlas-like shoulders are borne the burdens of 


his people and upon whose noble brow the 
Jove-like thundering of outraged dignity 
speaks in forked looks like lightning. 

The advance army of geese, in pandemo- 
nium, thrice cries the call to arms. The mule, 
which has hitherto been idly flicking the 
flies from off his sides, in wild alarm strains 
his halter, and breaks and dashes madly 
through the woods as though pursued by a 
thousand demons. The lazy dog awakes, and 
yelping loudly places his tail between his legs 
to join the madly scattering caravan. Thus 
came our hero on the spot. 

In a few moments Court was called to order, 
and the young attorney faced a jury of his 
peers. The trial was short and speedy. He 
was fined $1,000 for contempt of court, his 
automobile levied on, his law book con- 
fiscated as seditious matter, and had it not 
been for cooler heads he might possible have 
been lynched. 

He is now a wiser but sadder man and is 
trying to have the fine set aside and recover 
the attached property. 





NO INVIDIOUS COMPARISONS. 


AN anecdote is told of a certain New Eng- 

land judge who relieved the monotony of 
his court one day with a quiet though tell- 
ing observation. 

“And, gentlemen of the jury,” began a 
flowery advocate, pleading before his honor, 
“as I stand at this bar to-day in behalf of a 
prisoner whose health is such that he may at 
any moment be called before a greater Judge 
than the judge of this court, I—”’ 

His honor rapped sharply on his desk. 
Counsel stopped suddenly, and looked up with 
an interrogation in his protesting face. 

“The advocate,’ said the court, with great 
dignity, “‘will please confine himself to the 
case before the jury, and not permit himself 
to make invidious comparisons.” 





CONGRATULATIONS TO COUNSEL 


YOUNG Concord lawyer, according to 
the Concord (N. H.) Monitor, had a 
foreign client in police court the other day. 
It looked rather black for the foreigner, and 
the Concord man fairly outdid himself in 
trying to convince the magistrate that his 
client was innocent. 
The lawyer dwelt on the other’s ignorance 
of American customs, his straightforward 
story, and enough other details to extend 
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the talk fully fifteen minutes. His client was 
acquitted. 

In congratulating the freed man the lawyer 
held out his hand in an absent though rather 
suggestive manner. The client grasped it 
warmly. 

“Dot was a fine noise you make,” he said, 
“T’anks. Goo’-by.” 


EXAMPLE OF ECONOMY IN JUDICIAL 
ADMINISTRATION 


OLONEL JOSIAH H. BENTON, JR., 
at the Boston University Law School 
alumni dinner given recently, told of a 
judge fining the prisoner at the bar $10. 
The prisoner, who was a stranger in Ken- 
tucky, glanced about the court a moment, 
and then turning to the judge said: ‘Your 
honor, I do not see any one I know here to 
borrow $10 of, will you be kind enough to 
lend me the money?” 

The judge, hesitating a moment, replied: 
“In that case I shall have to remit the fine, 
as Frankfort county can better afford to lose 
the money than I.” 


The Editor will be glad to recewe for this department anything likely to entertain the readers of 
the Green Bag in the way of legal ant.quities, facetie, and anecdotes. 
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NOT JUST WHAT WAS WANTED 


N American corporation, not so very 
long ago, was engaged in litigation with 
a South American republic over certain con- 
cessions. One day the head office in New 
York received from its agent in the country 
a cablegram reading:— 
“Courts have rendered just decision.” 
An hour later there went over the wires to 
the South the following :— 
“Appeal at once to American Minister for 
diplomatic intervention.” 


A NEW SLOGAN 


HE! let all anarchists take note 
And learn this slogan here by rote. 


With this for war-cry they can come 
At once into millennium. 


The secret I alone discovered 
Through some old volume late uncovered. 


“The first thing that we do”’ ’tis said, 
Is kill the lawyers—kill them dead!” 
HARRY R. BLYTHE. 








“Why should my client be convicted of 
murder?’ demanded counsel for the accused. 
“No other man has ever been convicted in 
this jurisdiction on such a charge.”’ 

The prosecuting attorney admitted that it 
hadn’t occurred to him in that light, and the 
prisoner was accordingly discharged. 
entral Law Journal. 





“‘Were you ever in prison?’’ demanded the 
prosecuting attorney insinuatingly. 

“Yes, sir,” admitted the gray-headed wit- 
ness for the defense. 

“Aha! I thought so. And what for, may 
I ask?” 
“Assault and battery with intent to kill.” 
“And how long were you in prison?” 


USELESS BUT ENTERTAINING 








“Until I escaped, sir.”’ 

The prosecutor turned triumphantly to the 
gentlemen of the jury. 

‘So, gentlemen,” he said, ‘‘we have here, as 
the chief witness for the defense, an ex-con- 
vict and fugitive from justice by his own con- 
fession !”’ 

He turned again to the witness. ‘‘When 
and where were you in prison, sir,’’ he sneered. 

The old man straightened up and spoke ina 
strong, clear voice :— 

“I was captured, sir, at the battle of Fort 
Harrison on the twenty-ninth of September, 
1864, and sent to Libby Prison, Richmond. I 
effected my escape while being transferred to 
Salisbury, North Carolina. As to—’’ 

But that was already more than the prose- 
cutor wanted to know.— Everybody’s. 





NOTICE IN RE BOUND VOLUMES 


In the December issue an error was made in announcing the publication of bound 
volumes of the Green Bag ‘‘in full morocco at $4.00." This should have read ‘‘full buckram.” 
The charge for bound volumes has been fixed at $4.50 for half morocco, and at $4.00 for 


green buckram. 
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Important Litigation 


In the prosecution of the American Ice 
Company in New York State, the Donnelly 
anti-monopoly act, which had been virtually 
a dead-letter since its passage, was resorted 
to, and the jury brought in a verdict resulting 
in the imposition of a fine of $5,000 on the 
defendant. The Donnelly act, which has 
been in force for ten years, is patterned 
closely after the Sherman act. The higher 
courts are likely to be called up to interpret 
the law in view of this conviction. 





Judge Leet handed down a decision Novem- 
ber 24 in Montreal, which if sustained by 
the higher courts will open the door of the 
Dominion of Canada to foreign insurance 
companies. He held that the Canadian 
insurance act, providing that no unregistered 
company may write insurance in Canada, 
is invalid in designating the insurance business 
as a trade, as ‘“‘the Dominion Parliament 
has no power to regulate it in the way in 
which the act in question attempts to do.” 





A verdict of not guilty was returned Decem- 
ber 8, by the jury in the prosecution of thirty- 
two defendants at Boston for alleged attempts 
to defraud by collusive bidding on contracts 
for structural steel work for the city of Boston, 
and for having an alleged monopoly of the 
structural steel business in Massachusetts 
and the states adjacent thereto. The trial 
in the Superior Court before Judge Robert 
O. Harris lasted fifty-four days, and the jury 
debated nine hours. The counsel for the 
defense included many leading lights of the 
Boston bar. 





The appeal of Gompers, Mitchell and 
Morrison from the decision of the Court of 
rs amg of the District of Columbia (21 

reen Bag 643) came before the Supreme 
Court of the United States November 29, on 
a petition for a writ of certiorari. Samuel 
Gompers had previously asserted that Judge 
Wright, who found the appellants guilty of 
contempt for violating the injunction, was 
‘biased and unfit to wear the judicial ermine,” 
and the convention of the American Federa- 
tion of Labor at Toronto had protested 
against the court’s “unjudicial and intem- 
perate language.”” The Federation had also 
voted to continue the salaries of the men, 
if they are imprisoned, the terms of 
their imprisonment. The Central Labor 
Union had adopted resolutions at Philadelphia 
November 14 for a general strike by wage 
workers throughout the country for a period 


of two weeks,§beginning on the date of im- 
prisonment. The issues were also brought 
before the Supreme Court by the appeal of 
the Bucks Stove & Range Company from 
the modifications of the original decree. 





The investigation of the sugar weighing 
frauds by the Department of Justice in Novem- 
ber developed the fact that many more 
Government officials were involved than had 
been at first supposed. It was also discovered 
that one of the most important and long 
trusted superintendents of the American 
Sugar Refining ey James F. Bender- 
nagel, was involved. Collector William Loeb, 
Jr., of the port of New York on November 19 
announced the removal of seventy-three 
employees for corruption or inefficiency. 
The sugar company has also dropped many 
of its employees. Several of the cases came 
to trial before Judge Martin in the United 
States Circuit Court at New York City, 
November 29. 





TWO SQUEALERS 
Williams, in the Boston Herald 


A cartoon which illustrates the popularity, in 
many quarters at least, of the Stondard< Oil decision 
and of the latest developments in the sugar 
prosecutions. 
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Suit has been filed in the United States 
Circuit Court at St. Louis, to prevent the 
consolidation of the United States Telephone 
Company with the Bell Telephone system. 
The Bell companies are accused of attempting 
to build a monopoly by absorbing independent 
companies. The purchase of a substantial 
minority of stock in the Western Union 
Tele h Company by the American Tele- 
grap & Telephone Company may have a 
consequences leading to some significant 
legal pose ments. rhe federal government 
has since May, 1908, been investigating the 
telegraph and telephone companies in accord- 
ance with a resolution adopted by the United 
States Senate. A joint legislative committee 
appointed in New York State to investigate 
the same business began its work Dec. 1, 
the same day on which the New York Tele- 

hone cao oe a subsidiary of the American 
Sieehene & Telegraph Company, cut its 
suburban rates. he American or “Bell” 
company had bought the interest of the 
Western Union in the New York Company, 
and as the largest individual shareholders 
in the Bell company control the Postal Tele- 
graph Company, those who believe in com- 
petition in this business may feel aggrieved 
and prosecutions for violation of the Sherman 
anti-trust law may even be undertaken. In 
Missouri Attorney-General Major has asked 
for a special examiner to take testimony 
with regard to the alleged merger of the 
Bell company and the Western Union. The 
independent companies, which are more 
numerous in the West than in the East, 
would of course be pleased by any measures 
to break up a monopoly. 





Important Legislation 


Alabamans defeated a prohibition amend- 
ment to the state constitution Novem- 
ber 29, by a majority estimated at from 
12,000 to 20,000 votes. 


The second session of the 61st Congress 
of the United States opened December 6. 
The business of the first day included the 
presentation of three bills providing for an 
investigation of the sugar frauds, of one 
introduced by Representative Mann of Illinois 
to check the ‘‘white slave” traffic, one for 
the establishment of order in Nicaragua, 
one for postal savings banks, and one granting 
statehood to New Mexico and Arizona. 





The Immigration Commission issued a 
report December 10 covering the ‘‘white 
slave traffic,’’ the inquiry covering the cities 
of New York, Chicago, San Francisco, Seattle, 
Portland, Salt Lake City, Ogden, Butte, 
Denver, Buffalo, Boston and — Orleans. 
The Commission believes the evidence war- 
rants the report being used as a basis for 
legislative and administrative action. A 
number of suggestions of administrative 
changes and more rigid enforcement of ex- 
isting regulations by the Department of 
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Commerce and Labor, particularly by the 
Bureau of Immigration, and amendments of 
the immigration act itself are submitted by 
the commission. Another recommendation 
was that the transportation of persons from 
one state, territory or district to another for 
the purpose of prostitution be forbidden 
under heavy penalties. The Commission 
also expressed the opinion that the Legisla- 
tures of the several states should consider the 
advisability of enacting more stringent laws 
regarding prostitution. It was suggested 
that the Illinois statute regarding pandering 
be carefully considered. 





Lord Morley’s plan for the reform in the 
British administration of India went into 
effect November 15. All religious and special 
interests may elect representatives to the 
viceroys and provincial councils, but the 
imperial and provincial governments may 
declare ineligible those persons whose election 
is considered contrary to public interests. 
The viceroy’s council in the future will have 
370 members instead of 126. The functions 
of the council will be considerably enlarged. 





The second session of the eleventh Parlia- 
ment of Canada opened November 11 with 
the reading of the speech from the throne 
by the Governor-General, Earl Grey. The 
— reaffirmed the position taken by 
the joint resolution adopted last session 
regarding naval defense, which enunciates 
the necessity for Canada’s undertaking a 
share in the empire’s naval defense. Regard- 
ing tariff changes the speech was non-com- 
mittal. Indications are that the naval policy 
will be the principal subject of discussion 
this session. Other important measures 
will include a bill to ratify the Franco- 
Canadian commercial treaty, a bill respecting 
trade combinations which unduly enhance 
prices, and a bill to authorize the expansion of 
the Government railway (Intercolonial) by 
acquiring branch lines. 





Personal— The Bench 


Chief patios W. A. Johnston of the Supreme 
Court of Kansas was given a dinner recently 
in honor of his rounding out a quarter cen- 
tury on that bench. 


Chief Justice W. J. Mills of the New Mexico 
Supreme Court was appointed Governor 
of the territory, November 24, to succeed 
George Curry, resigned. 








Democrats representing sixteen counties 
nominated Judge Warren E. Settle of 
Bowling Green, Ky., November 11, to 
succeed himself as — in the second appel- 
late district of Kentucky. 


Judge Willis Brown of the Juvenile Court 
in Salt Lake City, Utah, a well-known 
authority on juvenile court laws, gave a 
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lecture at Calvary Baptist Church, Providence, 
R. I., November 17. 


Judge Leander Stillwell of Erie, Kan., 
has been selected for appointment as first 
deputy commissioner of pensions, to succeed 
James L. Davenport, elevated to the com- 
missionership. 








Judge Robert O. Harris of the Superior 
Court of Massachusetts addressed the twen- 
tieth Century Club of Boston November 21, 
on ‘‘The Responsibility of Society Toward 
the Discharged Prisoner.” 





Harrington Putnam of Brooklyn was 
recently appointed by Gov. Hughes to be 
ustice of the Supreme Court for the Second 
udicial District, to fill the vacancy caused 
y the resignation of Mr. Gaynor. 





judge Henry J. Wells of Cambridge, Mass., 
celebrated his ag Meg birthday November 
16. Judge Wells was born in Charlestown, 
Mass in 1823. He studied law in San Francisco, 
was admitted to the bar and finally became 
a judge. 





Chief Justice L. A. Emery of the Supreme 
Court of Maine described the courts of 
England, from his observations made abroad 
last summer, before the students of the Uni- 
— of Maine School of Law, November 

and 16. 





Judge Thomas N. Allen of Olympia, Wash., 
has put into book form his recollections of a 
Kentucky village and its inhabitants. The 
Tacoma Ledger says of ‘The Chronicles of 
Oldfields’’: “‘Kentuckians may well be proud 
of his sympathetic description of life during 
ante-bellum days.” 





The Connecticut Probate Assembly met 
November 10 at Hartford and listened to a 
paper read by Judge L. P. Waldo Marvin 
of Hartford, on ‘“‘The Relative Right of a 
Husband and Wife in Estate of Decedent, 
when Married Prior to June 22, 1849, and 
to April 20, 1877.” 





Charles F. Jenney of Hyde Park, Mass., 
has been appointed to the place on the 
Superior Court bench made vacant by the 
death of Judge Robert R. Bishop of Newton. 
Mr. Jenney was formerly a member of the 
Massachusetts senate, and has been a lecturer 
= = Boston University Law School since 





Chief Justice Farmer of the Supreme 
Court of Illinois says that the law’s delay, 
of which President Taft spoke forcibly awhile 
ago, is “‘more imaginary than real.’’ While 
he admits that there have been “palpable 
instances of unreasonable delay,’ he still 
contends that the courts have given prompt 
attention to thousands of cases. 


The Connecticut State Bar Association in- 
tends to give a complimentary banquet in 
New Haven on the evening of February 7 
to Chief Justice Baldwin, who retires from 
the Supreme Court on February 5; to Judge 
Hall, of the Supreme Court, who takes the 
_ of Chief Justice; and to Judge Silas J. 

obinson, who fills the vacancy. 


Leave of absence has been granted by the 
University of Missouri to Judge John D. 
Lawson, dean of the Law Department, to 
visit Europe and the Orient for the purpose 
of studying the conditions surroundings the 
enforcement of the criminal laws. e will 
specially look into the reasons why the pro- 
cedure in criminal cases is so much slower 
here than in England. He will be gone a 
year. 


As a tribute to Hon. James Tyndale 
Mitchell, retiring Chief Justice of the Supreme 
Court of the Commonwealth of Pennsylvania, 
the Allegheny County Bar Association held 
a banquet at the Fort Pitt Hotel, Pittsburgh, 
Pa., October 28. : Osborn acted 
as toastmaster, and the speakers included 
Justice D. Newlin Fell, who succeeds Chief 
Justice Mitchell, George B. Godon, Wooda N. 
Carr, Judge John D. Shafer and Charles 
A. O’Brien. 





Judge Charles F. Amidon of the United 
States District Court for North Dakota, in an 
address in Fargo, N. D., Nov. 30, advocated 
the execution, By humane methods, of the 
professional criminal and the hopelessly in- 
sane. He took the position that it costs as 
much to keep a man in the penitentiary as it 
does to keep and educate a man in a univer- 
sity and that well-behaved young men should 
not be deprived of an education by the ex- 
penditure of public money to keep an unre- 
deemable bad man under lock and key. 


Hon. William H. Pope, who was recently 
ae by President Taft Chief Justice of 
the Supreme Court in the territory of New 
Mexico, spent his boyhood in Atlanta, Ga. 
Being graduated from the University of 
Georgia at the head of his class, he began the 
practice of law in Atlanta. His successful 
career, however, was interrupted by ill-health, 
and under the advice of a physician he went 
to New Mexico. Here he received first one 
honor and then another, at length going to 
the Philippines as Judge of the Court of First 
Instance. 


Governor Hughes of New York has ap- 
pointed Edward B. Whitney of New York 
City to take the place of Justice Henry A. 
Gildersleeve of the Supreme Court, who re- 
cently resigned. Mr. Whitney is a son of 
Prof. William Dwight Whitney of Yale 
University. He was born in New Haven 
Conn., August 16, 1857, and was graduated 
from Yale in 1878. He was graduated from 
Columbia Law School in 1880. Governor 
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Hughes inYa*public speech has given Mr. 
Whitney credit for having taken the most 
important part in the struggle that centered 
in the eighty-cent gas legislation. 


Judge Joseph W. Donovan, speaking re- 
cently at Ann Arbor before the Senior Law 
students on ‘‘The Golden Age of Now,’ con- 
cluded: : ‘It’s a great thing to be living in 
the world to day; when the doctors know 
more, the lawyers earn more, the farmers 
raise more, the merchants sell more, the 
builders build better, the elevators help more; 
the schools, churches, charities, hospitals and 
homes are better; the cars and steamers, 
trolley and mobiles, magazines and papers, 
and all of the machines and devices for com- 
fort, conveniences are made to promote hap- 
piness. Truly this is a golden age just now.” 


Chief Justice Simeon E. Baldwin of the 
Sapreme Court of Connecticut made an ad- 
dress on the subject ‘‘The Law of the Airships”’ 
at the annual meeting of the Connecticut 
agg of Arts and Sciences Nov. 19. 
Judge Baldwin said that necessarily the 
airship would be used to a great extent for 
the commission of crime, for murders, and, 
above all, forsmuggling. There would bea law 
for the high air as well as for the high sea. 
Lord Coke claimed that a man owned property 
as high as air should reach or earth should go 
through, but now this doctrine would now be 
contradicted. Judge Baldwin inclined to the 
belief that only through actual damage to the 
land or injury to persons or property would 
the owner of the premises have a legitimate 
grievance. He advocated the calling of an 
official international convention to consider 
international laws with respect to the regula- 
tion of this new interest and frame inter- 
national agreements on the subject. 


Mr. Justice Henry A. Gildersleeve has re- 
signed from the bench of the New York Su- 
— Court, first judicial district. udge 

ildersleeve is a veteran of the Civil War, in 
which he served with conspicuous gallantry. 
He was admitted to the bar in May, 1866, at 
Poughkeepsie, N. Y., and shortly after this 
began the practice of the law in New York 
City. In 1875 he was elected Judge of the 
New York County Court of General Sessions. 
In 1891 he was appointed by Governor Hill 
to fill a vacancy in the Superior Court of New 
York City, and in the same year was regularly 
elected. He became a Justice of the Supreme 
Court, New York county, in January, 1896. 
For the past few years he had been presiding 
justice of the Appellate Term of the Supreme 
Court. He is the author of “Rifles and 
Marksmanship,” published in 1876. Its 
author was a famous marksman in those days 
and earned enduring fame as a member of the 
American rifle team, which won the inter- 
national contest at Dollymount, near Dublin, 
Ireland, in 1875. Judge Gildersleeve is a 
sound and thorough lawyer and has been a 
painstaking and conscientious udge. 


He is 
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beloved and admired by his friends and re- 
spected and esteemed by the bar. He re- 
turns to the practice of the law, with the well- 
known firm of O’Brien, Boardman, Platt & 
Littleton. 


Personal—The Bar 


Thomas E. Grover, of Canton, Mass., re- 
cently resigned as District Attorney of Nor- 
folk and Saemeatts counties, Mass., giving 
ill health as the reason. 


Gen. Charles Hamlin of Bangor, Me., has 
presented the library of the Penobscot Bar 
Association with yo edition of Coke on 
Littleton, and a full set of the Green: Bag. 


Former representative Hepburn of Iowa 
has decided to open a law office in the Munsey 
Building, Washington, D. C. He has de- 
termined not to enter politics again. 


Frank Moss, the reformer, has been selected 
by Charles S. Whitman as first assistant dis- 
trict attorney of New York City at $7,500 a 
year. Mr. Moss replaces Francis P. Garvan. 


Harry W. Blodgett of St. Louis, United 
States Attorney for the eastern district of 
Missouri, has resigned to form a partnership 
with a former city counselor of St. Louis, 
Charles W. Bates. 


Lloyd C. Griscom, who resigned as Am- 
bassador to Italy because he wished to rear 
his son in America, became a member of the 
law firm of Philbin, Beekman & Menken, of 
New York, December 1. 


Judge Emile Godchaux of New Orleans 
recently elected judge of the Louisiana Court 
of Appeals, took his seat November 29. He 
had made an excellent record as an able, in- 
defatigable young attorney. 


James Freeman Curtis of Boston took oath 
of office at the Treasury Department in Wash- 
ington November 27, as assistant secretary 
of the treasury, for which office he was se- 
lected by Secretary McVeagh. 


Judge Frank C. Little of Sparta, Ga., was 
presented with a silver loving cup November 
27 by the bar of Sparta. At the time of his 
retirement last September he had served for 
more than a quarter of a century as county 
judge. 


William J. Calhoun,of Cohen thas been 
appointed minister to China. r. Calhoun 
was born in Pittsburgh, Pa., October 5, 1848, 
and was admitted to the bar in 1875. He 
enjoys a wide reputation as a corporation 
lawyer, and was entrusted with several deli- 
cate diplomatic missions by the late President 
McKinley. 
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William F. Johnson, a prominent Phila- 
delphia lawyer, was given a dinner on the 
evening of November 4 by his fellow-lawyers, 
in commemoration of the fiftieth anniversary 
of his admission to the bar, and was pre- 
sented with a loving cup by Judge Kinsey. 


Henry B. Macfarland, for nine years Com- 
missioner of the District of Columbia, handed 
in his resignation November 13, announcin 
that he intended to take up the practice o 
the law, since he had no private fortune and 
<—e no longer afford to give his time to the 
office. 


Associate Justice David J. Brewer of the 
Supreme Court of the United States, in an 
address given late in November before the 
Progress Club of Far Rockaway, N. Y., said 
he knew that labor organizations are sensi- 
tive about the granting of injunctions, but 
he expected that ultimately they will recog- 
nize the value of this action in preventing 
riot and bloodshed. He condemned secret 
divorces: “I believe that it is better to have 
no divorce than divorce obtained by secret 


processes. 


Charles S. Whitman, District Attorney of 
New York county, succeeding W. T. Jerome, 
is forty years of age. He was born in Nor- 
wich, Conn. He was appointed a city magis- 
trate by Mayor Low in 1903, and in Febru- 
ary, 1907, was chosen president of the board 
of city magistrates. In July, 1907, he was 
promoted by appointment to the Court of 
General Sessions of New York City at an 
annual salary of $15,000. Whena city magis- 
trate he startled the police of the West 
Forty-seventh street station, shortly after 
midnight in March, 1906, by appearing in 
evening clothes and taking command of the 
station from the desk sergeant. Then he 
ordered several saloons to be raided accom- 
panying the raiding party and assisting in 
the arrest of the bartender. Then he returned 
to the court room in the station and there 
held court before daylight. 


Hon. George B. McClellan gave the first of 
two lectures at Princeton University Dec. 9, 
on ‘Present Day Legislation.”” Describing 
how it was that law was the concrete ex- 

ression of public opinion, he showed how the 
egislative power of Congress had been in 
part yielding up to the other branches of 
government. Thus to the Executive or to 
commissions appointed by him had been 
yielded certain functions, the excuse being 
that the powers were merely ministerial. An 
example was to be found in the Hepburn act, 
which leaves the reasonableness or unreason- 
ableness of railway rates in the hands of the 
Interstate Commerce Commission and the 
Supreme Court. The Constitution had been 
amended by custom, he said, in two important 
particulars: first, in limiting the service in 
the Presidency of any one man to two terms; 


and, second, in entirely altering the method 
of the Presidential election. 


Bar Associations 


It is expected that one hundred and fifty 
or more lawyers will be in attendance at the 
annual meeting of the Mississippi Bar 
Association, to be held in Natchez, Miss., in 


May. 


The thirty-first annual meeting of the Ohio 
Bar Association will be held not at Put-in- 
Bay Island, where the meetings have been 
held for a long period, but at Cedar Point, 
the dates being July 7 and 8. 


The New York State Bar Association held 
a special meeting in Albany Dec. 9 for the 
aap of commemorating the life and pub- 
ic services of the late Justice Rufus W. Peck- 
ham. President Adelbert Moot of Buf- 
falo presided and short addresses were given 
by United States Senator Elihu Root, Judge 
John Clinton Gray of the Court of Appeals, 
former Judge William J. Wallace of the United 
States Circuit Court, Marcus T. Hun and 
Lewis E. Carr of Albany. 


One hundred lawyers from twenty-seven 
counties of California met at San Francisco 
Nov. 10 and organized the California State Bar 
Association, with Judge Curtis H. Lindley 
of San Francisco as president, M. K. Harris of 
Fresno, Lynn Helm of Los Angeles, and F. W. 
Street of Tuolumne as vice-president, E. J. 
Mott of San Francisco as secretary, and 
Thomas W. Robinson of Los Angeles as 
treasurer. A constitution and by-laws were 
adopted. The new association immediately 
— a resolution endorsing Erskine M. 

oss of California, Judge of the United States 
Circuit Court, for the vacancy in the Supreme 
Court of the United States. The annual 
meeting is to be held in Los Angeles. The 
Association is not the first of the kind in 
California, but is the successor of a state bar 
association organized many years ago, which 
had become defunct. 


The president of the Oregon Bar Associa- 
tion, Wirt Minor, precipitated a sharp debate 
in the Oregon Bar Association at the annual 
meeting held at Portland, Ore., Nov. 16-17, 
by declaring that the people have lost re- 
spect for the constitution and that the initia- 
tive is a failure in Oregon. He said that the 
great need in Oregon was a constitutional 
convention. The Association took action 
looking toward the close scrutiny of all in- 
itiative measures which may be submitted 
to the voters of the state in November, 1910. 
For this purpose a meeting will be held on 
the third Tuesday in May, & the purpose of 
studying and reporting upon all initiative 
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petitions circulated before that time. The 
erodes address was delivered by E. T. 
ost of Spokane, dealing with ‘‘Defective 
Laws Regarding the Election of the Judi- 
ciary.”” The following officers were elected: 
President, Frederick V. Holman; vice-presi- 
dents, J. K. Hanna, H. N. Thompson, Oscar 
Hayter, C. V. Gantenbein, Grant V. Dim- 
mick, A. A. Jayne, A. S. Bennett, C. A. 
— George E. Davis, Thomas E. Craw- 
ord, C. J. Bright, Thomas H. Crawford, H. 
L. Benson; secretary, Jerry B. Bronaugh; 
treasurer, Charles J. "Schnabel. 

James M. Beck, former assistant Attorney- 
General of the United States, urged action by 
the United States Supreme Court with re- 
spect to unquestioned perversions by Con- 
gress of federal power in an eloquent address 
before the Rhode Island Bar association, 
December 6 at Providence, R. I. His subject 
was ‘‘Nullification by Indirection.’’ He said 
in part: ‘‘ Unless our dual system of govern- 
ment is to be subverted and chaos is to come 
again, the Supreme Court must return tothe 
doctrine of Marshall. Already the Supreme 
Court makes a distinction between a state 
statute and a federal statute. As to the 
former, it has declared repeatedly that it 
will look beyond the form of the statute 
and even its language, and will consider in 
the light of its history its substantial purpose 
and its inevitable effect. As, however, an 
— duty is upon the Supreme Court to 
adjudge a federal act unconstitutional when 
it invades the reserved rights of the states, 
why should not the same judicial scrutiny of 
the obvious purpose and dann be had in one 
case as the other? Is this glaring discrimina- 
tion either logical or tenable?’”’ The election 
of officers resulted as follows: President, 
Dexter B. Potter; vice-presidents, Walter 
F. Angell and Albert A. Baker; secretary, 
Howard B. Gorham; treasurer, James A. 
Pierce; executive committee, illiam A. 
Morgan, Harry P. Cross, Arthur M. Allen, 
John W. Hogan and Frank W. Tillinghast. 





Miscellaneous 


W. R. Vance, dean of the George Washing- 

on University Law School, _ = retired 
from that post and accepted a professorship 
in the Yale Law School. 





The new law building of the University 
of Colorado, at Boulder, Colo., the gift of 
Senator Simon Guggenheim, was dedicated 
November 24. 





Professor Homer B. Hulbert told the 
Portland, Me., Board of Trade December 10, 
that there was now in the making as great 
a desire for secession on the Pacific coast 
as there was in the South over the negroes, 
in view of the Japanese question. He said 
he had been told in California that they had 
backed down on account of Roosevelt, but the 
attitude of the present administration was 


much stiffer, and Washington had been given 
just two years to settle the question or they 
would take it into their own hands. 


The statue of General Lew Wallace which 
was to be putin Statuary Hall in Washington, 
D. C., was unveiled January 11. The 
author of ‘‘Ben-Hur’’ was a lawyer, starting 
in practice in Covington, Ind. Captain 
John P. Magrew, of the General’s command, 
one of the three commissioners presenting the 
statue to the national government, presided. 
Senator Beveridge and Governor Marshali 
delivered addresses and James Whitcomb 
Riley read a poem written especially for 
the occasion. Lew Wallace, Jr., of In- 
dianapolis pulled the cord that unveiled the 
statue. 








Recommendations to correct present abuses 
in appeals in civil suits are prominent in the 
report of the special committee of the Asso- 
ciation of the Bar of the City of New York 
appointed by President Edmund Wetmore to 
consider the simplification of the New York 
procedure. In order to prevent abuses of the 
right of appeal, the committee recommends 
that an amendment to the code be adopted 

iving the Appellate Division power to award 

nal judgment or direct a verdict wherever 
the trial justice might do so and to substitute 
the equity and modern criminal procedure 
rule that a technical error was presumed to be 
harmless for the common law rule that it was 
presumed to be prejudicial. 





The House of Governors, composed of the 
Governors of the various states, will hold its 
first meeting at the call of Gov. Wilson in 
Washington on January 18-20. It is pro- 
posed that this body meet annually for a 
session of two to three weeks to discuss, con- 
sult, and confer on vital questions affectin 
the welfare of the states, the unifying o 
state laws, and the closer unity of the states 
as a nation. Those active in the movement 
express the hope that an august, dignified 
body of forty-five Governors, representing 
their states, with the lawmaking power of 
forty-five legislatures behind them, may in 
time become an inherent part in the American 
idea of self-government and a powerful factor 
for good in the nation. 





Prof. Charles Gross of the Department of 
History in Harvard College died December 
3. Since the death of Prof. Maitland he had 
been - - as one of the leading authorities 
on early English institutions and constitu- 
tional history. He was born at Troy, N. Y., 
on February 10, 1857. He was graduated 
from Williams College in 1878, and later 
studied at the Universities of Leipsic, Goet- 
tingen, Berlinand Paris. He was the author of 
several historical works, among which are 
“Gilda Marcotaria,’”’ ‘“‘The Exchequer of the 
Jews of England in the Middle Ages,” ‘‘Sources 
of History of English Literature,’ and ‘‘Bib- 
liography of British Municipal History.’’ 
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Among the works which he translated were 
“Lavisse’s Political History of Europe” and 
Kayserling’s ‘‘Christopher Columbus.” 





Secretary of State Koenig announced 
December 12 that the four constitutional 
amendments had been carried in New York 
State. One of these increases the salaries 
of up-state Justices of the Supreme Court 
from $7,500 to $10,000. Not long after the 
election, the Board of Estimate of New York 
City, agreeing with the opinion of Mayor 
McClellan, adopted resolutions raising the 
salaries of the Supreme Court judges in New 
York City $4,000, to $21,500 in all. This 
alleged ‘‘salary grab’’ was denounced by 
many leading members of the bench and bar 
in New York City, and public opinion proved 
so bitter that the resolutions were rescinded 
at a special meeting of the Board of Estimate 
called by the Mayor November 29. The 
New York City Bar Association and the 
New York County Lawyers Association had 
opposed the salary increase in Manhattan, 
as had also all the justices of the second 
department of the Supreme Court. 





The course pursued by the United States 
in its dispute with Nicaragua had presented, 
up to the time this issue went to press, several 
aopensent questions of international law. 
Zelaya’s withholding of any explanation 
of the shooting of the two Americans, Groce 
and Cannon, was_ undiplomatic. The 
caustic note of Secretary Knox to Mr. Rodri- 
guez suggested that Zelaya had much to 
answer for in Central America, that the 
United States would hold the authors of the 
outrage accountable for their act, and that 
the revolutionists would be unofficially re- 
ceived by the State Department and put 
upon an equal footing with Zelaya’s govern- 
ment. The note was practically an ultimatum, 
and was backed up by the display of naval 
force in Nicaraguan waters, ready to strike 
any blow which might be necessary to help 
the United States to discharge its duty ‘‘to 
its citizens, to its dignity, to Central America, 
and to civilization.” 





At the invitation of the University of 
Wisconsin a state conference on criminal law 
and criminology was held at Madison on 
November 26 and 27. The number of those 
in attendance was about 150, and included 
judges of the Supreme Court and of the 
district courts, state’s attorneys, heads of the 
state penal and insane institutions, lawyers, 
teachers, clergymen and medical men. The 
_— included an address by Mr. Justice 

imlin, of the Supreme Court of Wisconsin, 
on “The Problems before the Conference,” 
and by Professor Roscoe Pound, of the Uni- 
versity of Chicago, on ‘“‘The Ritual of Primi- 
tive j Atay The second day was chiefly 
devoted to a discussion of the reports of 
committees. Among the questions discussed 
were three-fourths verdicts, the power of 
judges to sum up the issues and the evidence 


in the charge to the jury, supplementary 
examination of witnesses by the judge 
depositions, examination in court of the 
accused, the trial of the issue of menta 
responsibility by separate juries or by juries 
of experts, expert testimony in insanity 
cases, appeals by the state on questions of 
law, restrictions on the right of appeal by 
defendant, the organization of criminal 
courts, the trial and punishment of juvenile 
offenders and the foal responsibility of 
arents and others contributing to the de- 
inquency of children, recidivism, probation, 
parole, pardon and indeterminate sentence, 
and the causes and prevention of crime. 
A number of questions relating to these topics 
were referred to committees for report in 
future. A permanent organization was 
effected, and Judge Ray Stevens of 
Madison was elected president. The next 
meeting will be held in November, 1910. 





The President in his first annual message 
to Congress, submitted December 7, com- 
mended the Declaration of London as “an 
eminently satisfactory codification of the 
international maritime laws,’’ and called 
attention to the fact that this country would 
send representatives to the international 
conference for the promotion of uniform 
legislation concerning letters of exchange, 
which is to meet at The Hague in June, 1910. 
He again expressed his conviction that ‘‘a 
change in judicial procedure, with a view tc 
reducing its expense to private litigants in 
civil cases and facilitating the dispatch of 
business and final decision in both civil and 
criminal cases, constitutes the greatest need 
in our American institutions.’’ The recom- 
mendation was made that the President 
be authorized to appoint “‘a commission with 
authority to examine the law and equity 
procedure of the federal courts of first instance, 
the law of appeals from those courts to the 
courts of appeals and to the Supreme Court, 
and the costs imposed in such procedure upon 
the private litigants and upon the public 
treasury, and make recommendation with 
a view to simplifying and expediting the 
procedure as far as possible and making it 
as inexpensive as may be to the litigant of 
little means.’”’ He also recommended ‘‘the 
enactment of a statute forbidding hereafter 
the issuing of any injunction or restraining 
order, whether temporary or permanent, by 
any federal court, without previous notice 
and a reasonable opportunity to be heard 
on behalf of the parties to be enjoined; unless 
it shall appear to the satisfaction of the court 
that the delay necessary to give such notice 
and hearing would result in irreparable injury 
to the complainant and unless also the court 
shall from the evidence make a written finding, 
which shall be spread upon the court minutes, 
that immediate and irreparable injury is 
likely to ensue to the complainant, and shall 
define the injury, state why it is irreparable, 
and shall also endorse on the order issued 
the date and the hour of the issuance of the 
order.” 
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Necrology—The Bench 


Atkinson, Judge George R.—At Smithfield, 
Va., November 29, aged 86. 

Butler, Judge William, Sr—At West 
Chester, Pa., November 2, aged 87. Formerly 
District Attorney of Chester county, Pa., 


county judge, and for twenty years judge 
of the United States District Court in Phila- 
delphia. 


Eggleston, Judge Arthur F.—At Hartford, 
Conn., December 1, aged 65. For many 
years State’s Attorney for Hartford county. 

Horsley, Judge John D.—At Lynchburg, 
Pa., November 20, aged 50. Formerly a 
circuit court judge. 

Jenner, Judge John W.—At Ashland, O., 
November 8, aged 73. For eleven years 
judge of the fifth judicial circuit of Ohio. 

Loew, Frederick W.—At New York City, 
November 7, aged 74. Served two terms 
as a judge of the old Court of Common Pleas. 

Moore, Judge Samuel H.—At Duluth, 
Minn., November 27, aged 51. Contributor 
of stories of western life to magazines. 

Morgan, Judge J. H.—At Pana, IIl., 
November 8, aged 50. Former city attorney 
and county judge. 

Russell, Judge J. C.—At Corpus Christi, 
Tex., November 4, aged 82. Thirty years a 
district judge in Texas. 

Savage, Judge George-——At Towson, Md., 
Nov. 6, aged 45. Formerly judge of the 
Orphans’ Court, Baltimore. 


Necrology—The Bar 


Belford, Irving. —At Toledo, O., November 
27. For eighteen years clerk of the United 
States District Court at Cleveland. 

Colerick, Henry.—At Fort Wayne, Ind., 
November 17, aged 63. Prominent criminal 
lawyer. 

Davis, Walter E.—At Scranton, Pa., No- 
vember 9, aged 37. An active and popular 
member of the Lackawanna County Bar 
Association. 

De Armond, Congressman David A.—No- 
vember 24, aged 65. Practical parliamen- 
tarian and one of the foremost Democrats 
in Congress; representative from Missouri for 
nineteen years. 

Dewing, Benjamin B.—At Revere, Mass., 
December 2, aged 43. A prominent Boston 


attorney. 

DuBignon, Fleming.—At Atlanta, Ga., 
November 12. Member Georgia house of 
representatives and later of the state senate; 
served as Solicitor-General of the eastern 
circuit. 

Fisher, Henry L.—At York, Pa., Novem- 
ber 15, aged 87. Oldest member of the York 
county bar; formerly one of the leading 
criminal lawyers in the state. 

Flack, Junius B.—November 9, aged 74. 
Former assistant district attorney in Pitts- 


burgh, Pa.; handwriting expert in famous 
cases. 


Gully, William Court, first Viscount Selby.— 
At London, England, November 6, aged 74. 
Called to bar at Inner Temple, made a J. C. 
in 1877, represented Carlisle in Parliament 
and became Speaker of the House of Com- 
oe being called one of the best it has ever 

ad. 


Hays, Maj. Thomas H.—At Louisville, 
Ky., November 9, aged 72. Formerly member 
of state senate; held many public offices. 


Hilton, William H.—At Portland, M., 
November 3, aged 69. Dean of the Lincoln 
county (Me.) bar; had served as county 
attorney; one of the ablest lawyers in Maine. 


Hopkins, S. H.—At San Antonio, Tex., 
November 22, aged 39. One of the most, 
prominent young lawyers in southern Texas. 


Hutchinson, Eben.—At Buenos Ayres, 
December 1. Former state senator and police 
justice in Chelsea, Mass. 


Kimball, Jerome B.—At Providence, R. I., 
December 3, aged 77. Attorney-General of 
Rhode Island from 1858 to 1860. 


Kissam, Edward H.—At New York City, 
November 5, aged 51. 


Lewis, John V. B.—In Albion, N. Y., 
December 2, aged 60. Partner of William 
C. Beecher, a son of Henry Ward Beecher, 
for twenty-five years. 


McEwen, Daniel Church—At Brooklyn, 
N. Y., Nov. 1, aged 66. At one time private 
secretary to William H. Seward. 


Nickerson, Sereno Dwight. At Cambridge, 
Mass., November 6, aged 86. Graduated 
from Dane (now Harvard) Law School in 
1847, admitted to the bar but never practised, 
oo master of the grand lodge of Free 

asons in Massachusetts, 1872-4. 

Osgood, Howard L.—At Rochester, N. Y., 
November 5. Member of the Monroe County 
Bar Association for about twenty-eight years. 

Perkins, Charles E.—At Portland, Me., 
November 29, aged 50. 

Sanders, D. W.—At Louisville, Ky., No- 
vember 2. Former law partner of Secretary 
of the Treasury John G. Carlisle; well known 
thoughout the Middle West. 

Smalley, Col. Bradley B.—At Burlington, 
Vt., November 6, aged 74. For many years 
prominent in railroad affairs in Vermont; 
president of the Burlington Trust Company. 

Smith, Columbus.—At Salisbury, Vt., No- 
vember 20, aged 90. Well known in Vermont; 
adjusted many claims for Americans in Eng- 
land and other countries. 

Washburn, Frank L.—At Melrose, Mass., 
November 9, aged 60. Former law partner 
of the late Benjamin F. Butler. 

Young, William Hopkins.—December 1, 
aged 55. Member of the New York firm of 

oung, Ver Planck and Prince. 
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Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the ye pment and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 
That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising”’ be taken in its dictionary sense of ‘‘making known 
by a public notice.’’-—Law Notes, November, 1909. 
Alaska i Juneau | Mexico Mexico City 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 





Florida = =RAZIER & MABRY =9™P8 


Real Estate, Corporation and Commercial Law 


OHNSON & GALSTON 
Edwin J. ara nson, Clarence G. Galston, Edw. Schuster 
MIGUEL BOLANOS CACHO 
Av. Inde von Ba 10 Counsel 49 Wall Street 
Mexico City New York City 


Minnesota Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 








New Jersey Paterson and Passaic 
BILDER & BILDER 
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BROWN & RANDOLPH 
Attorneys-at-Law 
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FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 
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HARRINGTON & DICKINSON 
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T. P. Harrington L. J. Dickinson, County Attorney 
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Attorneys and Counsellors-at-Law 
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HARRY L. CRAM 
Corporation and General Practice 
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Counsellor-at-Law 
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Maryland Baltimore | New York Syracuse 
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Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Manila 





Philippine Islands 
JOS. N. WOLFSON 
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No. 39 Plaza de Cervantes 





Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 
Merchants Bank Building, St. James Street 
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Washington 
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PUBLISH YOUR WRITINCS 


If you have written a novel—short story—a poem 
or a book of poems—or if you are a doctor, lawyer, 
professor, clergyman or politician, and wish to publish 
a small edition of your writings—technical and scien- 
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having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 











WATSON E. COLEMAN 
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